United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 

APPENDIX 



* Wi 


74-2299 


lluitfii States (Court of Appeals 

l’\llt Till. Si.i IlMi ( Mil I I T 

Docket No. 74 2299 


L 


/* 


* / / 
Ul.ll> I.AI'lil.M l, I , ’|;|.|I.MAN, AllM K 

rini.ll>!] A/./.' II., 

.Tjrniii.-t- 

.\i.i.i.<iiii.n v Aiin. inks. In*. 

I). 7< inlni.l-A/i/n llniil 


A PIT.AI. KUOM I III. I' N IT I.I > SI AT KS HSITtH I OilTtT 
i'in Tin. MSI mi T hi con n i.i in IT- 


appellant s APPENDIX 



\V I I.I.IA M I!. Mol.I.KH 
Wksi.i.v W. IImstun 
I ill IN11 it. Mum.kh ANI> TaVI.iiH 
AUm in i) Ini' A/i/i'llniiI 
41 Lewis Street 

I lltltt'iml. < > ill Meet lent IMiHK! 






PAGINATION AS IN ORIGINAL COPY 


I 


TABLE OF CONTENTS 

PACK 

Relevant Docket Kntrios. ii 

Complaint. la 

Answer . 5a 

Motion for Leave to Amend Complaint. fia 

Stipulation Dated November 15, 11)73. 7a 

Stipulations Dated May fi, 1974. 8a 

Judgment . 10a 

Memorandum of Decision. 11a 

Transcript . 80a 













11 


RELEVANT DOCKET ENTRIES 

\ 

DATE ENTRY 

3/ 8/73 Complaint filed 
5/13/73 Answer filed 

9/28/73 Motion for Leave to Amend Complaint 

10/17/73 Above motion granted 

Stipulation dated 11/15/73 approved 1/11/74 

4/1 0/74 Court trial commences 

4/17/74 Court trial continues. Case completed at 
4:15 p.m. 

5/ 0/74 Stipulation filed 

5/ 0/74 Stipulation re Exhibit 19 (probate decree) 
filed and approved 

5/31/74 Plaintiff’s Exhibit 20—Letters of Adminis¬ 
tration filed 

8/ 2/74 Memorandum of Decision 
8/12/74 Motion for a New Trial 

8/12/74 Judgment filed 

9/ 9/74 Defendant’s Motion for a New Trial denied 
9/23/74 Notice of Appeal filed 

10/ 3/74 Notice of Cross-Appeal filed 


lil 


COMPLAINT 

Plaintiff, I his attorneys, Sosnoff, Cooper & Whitm-v 
and Covingt- A Hurling, complains of tin- defendant as 
follows: 


COUNT I: FOR DAMAGES DUE TO 
INJURIES AND DEATH 

1. Tim jurisdiction of this Court is founded upon l!S 
C.S.C. JT12. The plaint ill is a citizen of the State of 
Mary'land and the defendant is a corporation organized 
under the law of the State of Delaware with its principal 
place of business outside the State of Maryland. The 
amount in controversy exceeds $1(I.(HW). exclusive of interest 
and costs. 

2. Prior to the commencement of this action, plaintiff 
was properly appointed ns personal representative of the 
Kstate of Nancy Hollander Feldman, deceased, a citizen 
of the State of Maryland at the time of Imr death, pursuant 
to an older of the Circuit Court of Montgomery County. 
Maryland, sitting as the Orphan's Court for that County. 

2. On dune 7, 1071. the defendant, whose principal busi 
ness is the transporting of passengers for hire as a sched¬ 
uled common carrier, owned, operated and controlled a 
certain Allison Prop Jet Convair 440 aircraft, also known 
as a Convair f>S0 aircraft, hearing registration Number 
N'.STJ. 

4. tin dune 7. 1071. the aforementioned Aircraft No 
N:>k: 52, while making a landing approach to the Tweed New 
Haven airport at New Haven, Connecticut, crashed on land 
at a place approximately one mile from the airport and 
burst into flames and exploded. 

f>. On dime 7. 1!>71, Nancy Hollander Feldman was a 
passenger for hire aboard Aircraft No. Nf»S22 at the time 


L'il 


it crashed. Tin* crash resulted in her suffering personal 
injuries, consciously experiencing pain. conteni]ilating dis¬ 
aster and ultimately caused her to die. 

(>. The crash of Aircraft No. N5SM2 on .June 7, 11)71, and 
the resultant injuries to and death of Nancy Hollander 
Feldman were caused by the defendant in that it: 

a. Negligently operated and controlled the aircraft; 

b. Violated and deviated from applicable federal reg¬ 
ulations and from procedures promulgated by the 
defendant; 

c. Failed to promulgate safe standards and proce¬ 
dures for approaches to and landings at the Tweed- 
New Haven airport even though it had experienced 
or had known of two similar accidents; 

d. Initiated an approach to and attempted to land on 
a runway which applicable rules adopted by the 
defendant prohibited from use under the circum¬ 
stanced then prevailing; 

e. Descended far below the minimum authorized alti¬ 
tude when the runway threshold, runway lights and 
other markings were not clearly visible to the pilots 
of the aircraft; 

f. Failed to maintain adequate air speed to facilitate 
a missed approach; 

g. Failed to initiate a missed approach when the air¬ 
craft was below the minimum authorized descent 
altitude; 

h. Failed to report meteorological conditions relating 
to the safety of the aircraft; 

i. Failed to alert and warn passengers aboard the air¬ 
craft of the existence, location and operation of 
doors ami emergency exists; 

j. Failed to warn passengers that a landing approach 
was about to lie or was then being conducted; 

k. Failed to train adequately the crew of the aircraft; 

l. Induced its pilots, including the pilot of Aircraft 
No. N58.‘I2, to conserve flight time at the expense of 
safety; 


in. Assigned mu' rather than two stewardesses to serve 
aboard Aircraft No. NTiH:i2; and 

n. Failed in other respects to take the can* which a 
reasonable man would take in the circumstances. 

7. <>n .lane 7, 1!*71. Nancy Hollander Feldman was, and 

still is, survived by her husband Ueid Laurence Feldman, 
who is the exclusive beneficiary of the Kstate of Nancy 
Hollander Feldman, deceased, including the proceeds of 
this action. My this action l{eid Laurence Feldman seeks 
recovery on his own behalf for the loss of consortium and 
companionship he has suffered a> the result of the death of 
his wife, Nancy Hollander Feldman and for such other 
damages as he may properly recover on his own behalf. In 
his capacity as Personal Representative of her Kstate, lie 
seeks recovery of just damages for tin* injuries and pain 
sustained by Nancy Hollander Feldman; for her death, the 
value of her life, ami the destruction of her capability to 
carry on life's activities, to engage in gainful employment 
and to participate in worthy community activities, for le r 
funeral expenses and for such other damages as lie may 
properly recover in such >apacity. 

S. My reason of the acts of the defendant alleged above, 
the plaintiff is entitled to recover from the defendant in the 
amount of 

COUNT II: CLAIM FOR PUNITIVE DAMAGES 

1. Plaintiff re j teats and realleges herein paragraphs 1 7 
of ('mint I. 

2. The crash, injuries and death described in para¬ 
graphs 4 through li were the result of the defendant’s wan¬ 
ton misconduct, reckless indifference to the rights of Nancy 
Hollander Feldman and others, and reckless disregard for 
the consequences the defendant knew or should have known 
would result from those aids. 
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.‘5. By reason of the defendant's wanton and reckless 
misconduct the plaintiff is entitled to receive punitive (lain 
ages, including the exjienses of this litigation and attorneys 
fees, in the amount of $1*00,000. 

Whkhkkork, plaintiff demands judgment against the de¬ 
fendant on Count I in the amount of $S(H),00() and an addi¬ 
tional sum on Count II in the amount of $200,000 together 
with interest from June 7, 1971, costs, disbursements and 
such other relief as tin* court may deem pro|>er. 

[Signed by Attorneys for /‘la intiff] 



ANSWER 


FIRST COUNT 

1. Paragraphs 4. that portion of Paragraph 1 which 
states “and the defendant is a corporation organized under 
the law of the State of Delaware with its principal place of 
business outside the State id' Maryland.” and Paragraph f>, 
except for tlie phrase “resulted in her suffering personal 
injuries, consciously experiencing pain, contemplating dis¬ 
aster and ultimately”, which phrase the defendant does not 
have sufficient information or knowledge of upon which to 
base a belief and leaves the plaintiff to his proof. 

2. Paragraphs fi and S are denied. 

3. As to Paragraphs 2, 7 and the remainder of Para¬ 
graph 1, the defendant does riot have sufficient information 
or knowledge upon which to base a belief and leaves the 
plaintiff to his proof. 

SECOND COUNT 

1. The answers to Paragraphs 1 through 7 of the First 
Count are hereby incorporated and made the answers to 
the corresponding paragraphs of the Second Count as if 
fally set forth herein. 

2. Paragraphs 2 and 3 are denied. 


[ Siqmd h>i Attorneys for Defendant] 



MOTION FOR LEAVE TO 
AMEND COMPLAINT 


Plaintiff, Reid Laurence Feldman, by his attorneys, pur¬ 
suant to Rule 15(c) of the Federal Rules of Civil Proce¬ 
dure, herewith moves the Court for leave to amend his com¬ 
plaint hv substituting the word “a” for the words “the ex 
elusive” in the third line of paragraph 7 thereof. As the 
reason for such change, plaintiff states that under the law 
of the State of Maryland, the surviving parents of the de¬ 
cedent are entitled to 50% of the proceeds of the decedent’s 
estate, and plaintiff, in his individual capacity and as the 
decedent’s surviving husband, is entitled to the remaining 
50% of the proceeds of the decedent’s estate. Md. Ann. 
Code. Art. 93, § 1. 

[Signed hy Attorneys for Plaintiff] 



STIPULATION 


IT IS IIKKKIIY KTIPI LATHI) AM) AHKKKD l»y tlu* 
parties to tin- above captioned action through tlicir under¬ 
signed counsel that: 

1. Defendant Allegheny Airlines, Inc., is legally re 
sponsible for the death of plaintiff’s decedent, Nancy Iln| 
hinder Feldman, and is therefore liable to plaintiff in an 
amount to Ik- determined by the court. 

2. Plaintiff Iteid Laurence Feldman, both on bis own 
behalf and in bis capacity as representative of the estate 
of Nancy Hollander Feldman, in consideration of the above 
stipulation of responsibility and liability by Defendant 
hereby waives all claims and rights either be personally or 
the- estate of Nancy Hollander Feldman may have had to 
punitive or exemplary damages. 

Dated: November 1 IM72 


\Sif/m tl Ini till Counsel | 
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STIPULATION 

Plaintiff and defendant herein, by their undersigned 
attorneys, stipulate and agree as follows: 

1. Paragraph 2 of the Complaint is hereby amended so 
that the following sentence is inserted after the first sen¬ 
tence of said paragraph: “Plaintiff is the duly appointed 
Ancillary Administrator in Connecticut of the estate of 
Nancy Hollander Feldman bv reason of the decree and 
order of the Probate Court of Hartford County.” 

2. Paragraph 3 of the Answer is amended to admit the 
statement in the amended complaint as set forth in para¬ 
graph 1 of this Stipulation. 

•1. The heading of the Complaint shall be amended to 
reflect the agreement as set forth in paragraphs 1 and 2 of 
this Stipulation so that said heading shall contain the added 
description of Plaintiff as Ancillary Administrator and 
shall read as set forth in the heading at the top of this 
Stipulation. 

Dated May fl, 1974 

\Signed by nil Counsel] 




STIPULATION 

Plaintiff and Defendant hereby stipulate and agree as 
follows: 

1. The attached Plaintiff’s Exhibit 19 (the decree of 
tb- Probate Court of Hartford County, Connecticut, ap¬ 
pointing Keid Feldman as ancillary administrator of the 
Estate of Nancy Hollander Feldman) sliall be received in 
evidence in this case. 

2. All previous stipulations and agreements between tin- 
parties in this case are hereby reaffirmed and readopted 
and remain in full force and effect. 

May fi, 1974. 

| Sigurd by all Counsel | 



JUDGMENT 


This cause having come on for trial before the Court, and 
the issues having been duly tried and the Court having ren¬ 
dered its Memorandum of Decision under date of August 
2, 1D74, disallowing the award of funeral expenses, dismiss¬ 
ing the plaintiff’s suit on liis own behalf with prejudice and 
awarding the plaintiff as the administrator of the estate of 
the decedent the total sum of $444,05(».00 as just damages 
for the wrongful death of Nancy Hollander Feldman, 

It is ORDERED and ADJUDGED <l) that this action 
he and is hereby dismissed as to the plaintiff’s suit on his 
own behalf, with prejudice; and (2) that the plaintiff as the 
administrator of the estate of Nancy Hollander Feldman, 
deceased, recover of the defendant the sum of FOUR HUN¬ 
DRED FORTY-FOUR THOUSAND FIFTY-SIX DOL¬ 
LARS ($444,0f>f>.()0). 

Dated at New Haven, Connecticut, this 12th day of 
August, 1974. 


(Signed In) Clerk ] 
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MEMORANDUM OF DECISION 

r I’li is is :i wrongful death act ion arising umlcr Conn. (ion. 
Stats. '. r»‘J- 5which was brought by the surviving liusban<! 
as administrator of the estate of Nancy Hollander Feld 
man, 1 who was killed in the crash of Allegheny Airline’s 
Flight 4S.'i on the morning of .1 one 7. I f»71. near New I laven, 
Connecticut. Allegheny having stipulated to its responsi 
hility for Mr.'. Feldman’s death, and the plaintiff having 
reciprocally waived any claim to punitive damages, trial 
was had to the Court on the issue of damage'. Assessment 
of damages for the death of Mrs. Feldman requires con¬ 
sideration of several factors. 


I 

The pattern of the decedent’s life was still evolving at the 
time of her death and must lie described in some detail in 
order to demonstrate the bases for the Court’s conclusions 
as to what course* her life* would probably have take n in tlu* 
future*. 


College Years 

Nancy llnlluneii*r was reareel in a Maryland suburb e»f 
Washington, Ianil enti*ri*d the* University of IVnnsyl- 
vania as a fre*shman in l!l<>4. 11 **r grade's in colle*ge* rose* 
steaelilv from a “C” ave*rage as a freshman to “I*" and 
"B+” average’s in he*r uppe*r elivision years, leaving ln*r 


1 Prior to filing the* complaint herein the* plaintiff hail been appointed 
personal representative of the estate of the elece-derit t>y order of the 
Circuit Court of Montgomery County, Maryland, sitting as the Orphan’s 
Court for that county. Pursuant to the Court’s suggestion, and without 
objection by the defendant, the* plaintiff during the course of the* trial 
applied to the Conni-e tie ut courts for appointment as Ancillary Aelrninis- 
trator in Connecticut of the estate* of Nancy Hollander Feldman. Sue*h 
an appointment was eluly ordered by the Probate Court of Hartforel 
County on May <>, 1974, and by agri-oment of the parties and the Court 
this appointment was entered in evielence before the Court and the* 
complaint was amendi*d to reflect the* plaintiff’s appointment as Ancillary 
Administrator in Connecticut of the e*staU* of Nancy Hollander Feldman. 
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with a cumulative “B” average of 2.!)4 on a scale of 
“A” — 4. She was tin* recipient of it Department of Justice 
scholarship throughout college, ami was active in student 
government. She was also involved in the nether reaches 
of the federal government for four successive summers 
during her college years. She began as a secretary for the 
National Institutes of Health in and spent the next 

three summers in the Office of the Solicitor of the Depart¬ 
ment of Labor, rising from legal secretary to research 
assistant to budget analyst by the summer of 1%7. Shortly 
after receiving her Bachelor of Arts degree in Knglish 
Literature in May of 1WI8, she married plaintiff and 
accompanied him that fall to New Haven, Connecticut, 
where he commenced studies at the Vale Law School. 

Ante-Mortem Employment 

Mrs. Feldman’s employment in New Haven reflected a 
continuing interest in and ability to obtain work relating 
to governmental functions and processes. After some 
temporary secretarial jobs she secured a position as a 
research assistant with the New Haven Legal Aid Associ¬ 
ation. Her principal task there was development of a cost- 
benefit analysis of the Association’s operations. She also 
performed para-legal research work, such as preparing 
studies of residents of New Haven neighborhoods when 
such data was pertinent to litigation being conducted by 
the Association. The following summer of lfffi!) she worked 
for the Equal Employment Op|*nrtunitics Commission in 
Washington. In September of l!t<i!t she joined the urban 
affairs consulting (inn of f’ogen, Holt & Associates ft’ogen. 
Holt) as a professional associate, and remained in this 
position until her death. 

(’ogon, Holt had been formed in IfffJK by, among others, 
Joel Cogen, formerly General Counsel to tin* New Haven 
Redevelopment Agency. When the decedent become associ- 



ated with the firm in !!•(»!>, it h;ul a total staff of about ton 
[torsons, and lias since nearly tripled in size. Clients in¬ 
clude Vale-New Haven Hospital, the Vale School of Medi¬ 
cine, private foundations, and public housing and rede¬ 
velopment authorities. In addition the firm provides com¬ 
plete staff services for the Connecticut Conference of 
Mayors and Municipalities, an organization representing 
cities and towns before Congress, the state legislature, and 
state and federal administrative agencies, acting basically 
as a lobbyist for municipal interests. 

Mrs. Feldman's work with Cogen, Holt involved her 
principally with the Conference of Mayors. She began as 
a legislative analyst doing research for other members of 
the firm, but as she acquired ex|H*rience she worked more 
directly with the client and with the targets of the client's 
lobbying. In the words of Mr. Cogen, who himself serves 
as Hxecutive Director of the Conference, “there was this 
thread of research analysis administrative work that grad¬ 
ually increased in the responsibility and. in fact, in ex- 
|(osure to the public. It was in the closing days of her work 
for us that she had become increasingly involved in highly 
complex legislation and, in fact, at the very end was work¬ 
ing \er\ closely with the legislators, members of the 
(ieneral Assembly, and indeed was doing direct lobbying 
at the State Capitol in the last days she worked for us.” 2 

Her interest in her work was intense; sin worked hard 
and enthusiastically and genuinely impressed her em¬ 
ployers. Mrs. Kathryn Feidelson, another partner in 
Cogen, Holt who worked with the decedent on projects for 
the Conference of Mayors, testified that she had “a remark¬ 
able degree of analytic ability, a skill in using numbers, 
statistical analysis, lint apart from the intellectual -kills 
she had personal skills which made her able to deal with 
a wide variety of people, as well as administrative skills. 


2 Reporter’s Transcript (R.T.) at !>5. 
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a thorough commitment, a senee of r«*s|Minsi}»ility. a talent 
for following ii|> projects in which -1 m* was working."' 1 

Mr. Clarence I lejmann, currently Director of Project 
Development for t 1m* ( onncticut Itesourccs |{eeover\ 

Authority, was First Select loan lor Trumbull, < •nneeticut, 
for the twelve yem from 1!M>I to lie Wil- pro; i<|ent 

of the ('omiecticut ( onfefence of Mayors an<l Municipali 
tic - in 11*71 and l!*7'J, and was \ ice president of that oryrani 
zation in l!<70. In these capacities he dealt directlv with 
the decedent, lie was “very much impressed" with her 
abilities: “I would describe her as heinir an attractive and 
intelligent and articulate person; someone who had the 
ability to order her thoughts and to be able to present them 
in a fashion that people could n adilv understand She had 
a unique ability, in mv opinion, in this area. As a relativelv 
youmr person she seemed far more mature than her a^e in 
her ability to < u^ender thinking and to encouraire pnrtici 
pat ion bv people who were, in many cases, her superior in 
atfe and |icrhnps station in life." 4 

The circumstances leading to Mrs. Feldman's death are 
illustrative of her commitment to her work. She and her 
husband having both jrrown up in the metropolitan Wash 
inyton area, they had determined to settle there. She had 
accordingly arranged to leave Cojren, Holt for what she 
anticipated would be similar employment in Washington, 
and had be^un exploring opportunities in Washington for 
employment as a legislative analyst. For instance, she had 
approached a representative of the United States Confer 
••nee of Mayor.- who was attending the annual meeting of 
♦ he Connecticut Conference of Mayors, and had gained an 
optimistic impression of her chance of employment with the 
United States Conference of Mayors. She also had an 
alternative field of endeavor open to her, since she had 
applied to and been accepted by the (SeorK<‘ Washin^on 


3 R.T. at 117-118. 

4 R.T. at 161. 



1'niversity Law School for admission in the fall of 1071. 
Her husband having finished law school, she drove with him 
and their belongings to Washington on the first weekend 
in .lime 1071, as he was about to take the District of 
Columbia bar examination. Hut her contribution to Cogcn, 
Holt had become significant enough for her presence there 
to be required for one last week, notwithstanding her 
change of residence. In Mr. Cohen’s words, “we had three 
days left in the | legislative | session and she was handling 
some very crucial legislation on which she had done the 
research, analysis, the drafting, and she had close contacts 
with the key legislators on those tolls and we needed her 
back because it was essential to get those bills passed.”* 
Mrs. 1'Vldtnan accordingly embarked on Allegheny’s morn¬ 
ing flight to New Haven on the Monday after the couple's 
move to Washington. 

Ante Mortem Earnings 

The decedent's earnings during lu*r years in New Haven 
corroborate her employers’ testimony as to her professional 
competence and her bright prospects for employment and 
advancement in tin* Washington milieu. During the 
approximately nine months she worked for New Haven 
Legal Assistance, she earned $r>,0.'>4.*>'J 1 which reflects an 
annual rate id' approximately $(1,700. Her summer job with 
the KKOC in 1000 earned her $001.71, and various other 
odd jobs brought her total earnings for the year beginning 
September 1 0<>S to $(i.r>44..‘l.‘i. Her starting salary in Sep¬ 
tember I Of iff at Cogen, Holt was $0,r>00. Her salary was 
increased to $7.aOO in May 1070. to $9,000 in November 
1070, and finally to $10,000 in May 1071. In .just L’0 months 
at Cogen. Holt her salary thus rose by fi4 per cent. Mr. 
Cogen stated that had she remained at Cogen, Holt the 
decedent would have continued to receive annual raises of 


5 R.T. at 95. 


at least $1,000 per year and i*ossihly substantially more to 
reflect cost of living increases. For example, the young 
woman hired to replace Mrs. Feldman began at $10,(MX) 
per year but was given an increase to $1.3,500 about one 
year later. 

II 

At the time of her death the decedent had not accepted 
nor even formally applied for employment in Washington. 
Her record justifies her apparent confidence that she could 
easily find suitable employment in Washington once she 
was finished with her work at Cogen, Holt, hci husband 
was through the bar examination, and they had had a brief 
vacation. And, of course, her having won admission to law 
school provided a stimulating and ultimately profitable 
alternative to immediate continuation of her career as a 
legislative analyst, should the job market have proved less 
fertile than she imagined. While predictions as to the 
precise course her future career would have taken may 
not be made with certainty, the Court has not the slightest 
doubt that the qualities of intelligence, aggressiveness, en¬ 
thusiasm and tenacity which she demonstrated in her work¬ 
ing life would have carried her far, especially in view of 
the fact that she was pursuing a career in and about the 
federal government at the very time " hen the equalization 
of career opportunities for women was emerging as a 
major federal policy. 

Evidence of Employment Opportunities 

The jiossibilities which lay open before Mrs. Feldman 
in June of 1971 are illustrated by the remarkable ascent in 
the career of Mr. Steven Bourke, who entered the Wash¬ 
ington governmental job market at the same time as and 
with remarkably similar credentials to the decedent’s. Mr. 
Bourke testified that he joined Cogen, Holt in the late 
summer or early fall of 1908, just after the firm’s inception. 
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at a starting salary of $f*,000 |>or year. By tin; time lie left 
Cogen, Holt 54 months later to take a job in Washington, 
his salary had risen to $ Id,f>00. The job lie took in Wash¬ 
ington in the summer of 1071 was as a legislative analyst 
for the Committee on Public* Works of the House of Repre- 
t*ntativre, and paid $17,500 annually. He later took a 
jrositi >n on the* staff of the Chairman of the Public; Works 
Committee* at $20,000 arnually. In this c*apaeitv be was 
offered a salary of $54,000 per year if he would agree* to 
remain in that jiosition as a jiermanent professional staff 
assistant, lie* declin«*el this offer, however, and instead 
be*c*an , in the* fall of 1075, one of two analysts of national 
1 gb ation re*|H>rting elireetlv to the Speaker of the House. 
In this new capacity as the Assistant Director of the* House 
Democratic* Steering and Policy Committee, Mr. Bourke 
e;arns an annual salary of $50,000 at the age of 2K. 

Mr. Bourke* e*ntered on his c*are*e*r uikiii graduating from 
college* in the* same* year, 100S, with the* same* ih*gre*e, a 
Bachelor of Arts, in the* same* subjc*ct, Fnglish Literature, 
with the same average*, just below a “B” overall, as did the 
decedent. The* only educational distinction is of no signifi¬ 
cance: Mr. Bourke graduated from Vale*, Mrs. Feldman 
from Pennsylvania. While each institution no doubt has 
its chauvinistic projionents, the* Court nc*e*d make no .judg¬ 
ment as to the* relative merit of tin* educational oppor¬ 
tunities afforded by***ithcr. It suffices to take* judicial notice 
that the e*d. rational programs of the* two are* sufficiently 
similar for them to In* commonly grouped togi*the*r as 
members of tlie* elite* “Ivy Le*ague.” Any elifferene*e in 
pre*stige* e>r “marked value*” betwec*n elegre*es from tbe* two 
schools is ch*c*me*d by tbe* Court to be* minimis, e*s|s*e*ially 
in terms of an e*mploye*r’s ultimate* decision to hire* a given 
applicant fora given jeib. 

In additiein to their similar educational e*re*dentials, Mr. 
Bourke* and Mrs. Feldman brought almost id**ntic*al on the*- 
job experii*nce* to tin* Washington job marked. Like the 
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decedent, Mr. Bourke j>erformed legislative analysis for 
Cogen, Holt, and indeed sjH*nt half his time with Cogen, 
Holt working on legislation for the Connecticut Conference 
of Mayors and Municipalities. The only discernible differ¬ 
ence between their experiences at Cogen, Holt was Mr. 
Bourke’s additional year of employment there, Mr. Bourke 
having joints! the firm directly out of college while Mrs. 
Feldman spent her first jRist-graduate year with the New 
Haven Legal Aid Association. 

Mr. Bourke himself felt that Mrs. Feldman’s qualifica¬ 
tions for work in the legislative field “were virtually the 
same” as his own when in June of 1971 they were both 
considering seeking work in Washington.* He personally 
bar! no trouble getting a job in Washington as a legislative 
analyst, since Cogen, Holt had provided him with “excellent 
background and training for that sort of work. 7 Indeed, 
when Mr. Bourke first went to Washington h * was offered, 
hut declined, a $20,000-a-vear job as legislative counsel for 
the National League of Cities and United States Confer¬ 
ence of Mayors (NLC/ITSCM), the national counterpart of 
the Connecticut Conference of Mayors and Municipalities. 

Mrs. Feldman’s job prospects in Washington were 
further explored by plaintiff through the deposed testi¬ 
mony of Mrs. Dorothy Rodmann, the manager of the per¬ 
sonnel department of NLC/USCM, an organization of 
about 250 employees of whom about 20 are engaged in 
legislative analysis. This organization adheres dir«*ctly to 
the federal government’s “General Schedule” (OS) of civil 
service salaries, in recognition of the federal government’s 
leadership in setting pay scales for professionals in the 
District of Columbia area. NLC/ITSCM employs legisla¬ 
tive analysts at salaries equivalent to OS-10 through GS-14. 

A Program and Legislative Research Assistant at NLC/ 
T 'SOM is a GK-10, which in 1971 encompassed an annual 


« R.T. at 129. 
7 R.T. at 130. 


salary range of $11,517 to $14,!*72. Su*-h a job bears the 
general description: 

“To assist the Federal Legislative Representative in a 
highly responsible manner in the performance of in- 
depth research and analysis and the jierformanoo of 
certain essential and time-consuming routine duties; 
enabling the Federal Legislative Representative to 
give primary attention to accomplishing the cities’ 
federal legislative goals, securing federal grant assis¬ 
tance, and assisting city oflicials as necessary on Wash¬ 
ington visits.” 8 

An associate Counsel in Mrs. Rodmann’s organization is 
a (IS 11, who in 1!>71 was paid a salary of $12,(115 to 
$1<!,404. This position is described by XLC/l’SCM as: 

“Work with federal agencies, the l'.S. Congress, local 
governments and public and sjtecial interest groups to 
develop and implement NLC and CSCM policy posi¬ 
tions. Work with state municipal leagues and provide 
staff assistance to NCL/USCM policy committees. De¬ 
velop analytical materials as a result of these activities 
for dissemination through NLC and CSCM.’* 9 

Finally, the position of Counsel with XLC/l’SCM rates 
a salary level of CS-12 through (IS 14. which in 1D71 
covered a range of $15,040 to $27,001. The duti os of this 
position are described as: 

“Work with the l'.S. Congress, agencies of the Federal 
(jovernment, municipal governments, public and sjh'- 
cial interest groups, and other interested parties, to 
develop and implement policy positions of tin* Na¬ 
tional League of Cities in the 1 .S. Conference of 
Mayors. To relate different work as required by the 
XLC/USCM, and the Director of Congressional Rela¬ 
tions. Develop working relationships with members of 
Congress and staff for the purpose of securing legisla- 


8 Reporter’s Transcript of deposition of Dorothy I*. Rodmann, April 11. 
1974 (D.T.), at 16-17. 

» D.T. at 17. 


tivo implementation of the policy positions of the 
National League of Cities in the U.S. Conference of 
Mayors. Work with state municipal leagues. Staff 
assign policy committees of the National League of 
Cities and II.S. Conference of Mayors.” 10 

Based on the decedent’s resume, 1 ' Mrs. Rodmann ex¬ 
pressed the opinion that Mrs. Feldman would have been 
qualified in 1JI71 for a (JS-10 jtosition in the NLC/USCM 
legislative research program, at a starting annual salary 
of $11,517. Mrs. Rodmann also testified that a person such 
as Mrs. Feldman who had worked for the Connecticut Con¬ 
ference of Mayors would be in an advantageous |»osition 
in seeking employment through her with NLC/CSCM. "I 
think, certainly, in our organization that it is an advantage 
to have someone with working experience in local govern¬ 
ment and most particularly with one of our counterparts 
at the local level.” 1 * 

Additional evidence of the decedent’s job prospects camo 
from several sources. Mr. Cogen of Cogen, Holt was 
familiar with Washington employment opportunities in the 
field of legislative analysis through his occasional business 
trips to Washington as Executive Director of the Connecti¬ 
cut Conference of Mayors and Municipalities and as a mem¬ 
ber ot the Board of Directors of NLC/USCM. He testified 
that there were far more opportunities for employment in 
legislative analysis in Washington than in Connecticut, at 
much higher salary levels. He would have given Mrs. 
Feldman a “strong recommendation” for the position at 
NLC/USCM, comparing her “very favorably” to others in 
her field. 13 Mr. Cogen was familiar with the position of 

10 D.T. at 18. 

11 At the time of her death, Mrs. Feldman had not yet prepared an 
updated r£sum£ for use in seeking employment in Washington. Mrs. 
Rodmann was given the decedent’s 1969 r6sum6 and a hypothetical 
resume reflecting the decedent’s additional job experience at Cogen, Holt. 
See page 24, infra. 

'* D.T at 19. 
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legislative counsel at NI.C/FSCM and I'elt tin* decedent 
was qualified for this |M>sition, at the lower salary range 
provided for that position. 4 

Mrs. Feidelson, also a partner in Cogen, Molt, and Assis¬ 
tant Director of the Connecticut Conference of Mayors and 
Municipalities, testified that she would havve given the 
decedent “a strong and very good recommendation” for 
another professional joh in the field of legislative analysis. 14 
Mrs. Feidelson had had a discussion with Mrs. Feldman 
about the decedent's career plans just a week or ton days 
before her death. “I remember it rather clearly because 
we were riding up to Hartford together to work at the 
(Jeneral Assembly and we discussed this subject specifi¬ 
cally. She indicated to me that she wanted to pursue a 
career, that she at the same time was interested in having 
a family and thought that she might take time out for that 
family, hut that she would always return to a job. She 
was for that reason rather interested in the way my career 
had gone because I, too, had had a family, laid taken time 
out and returned to work. So there were certain analo¬ 
gies.” 15 

Mrs. I'eidel.son’s own career does indeed suggest the 
feasibility of the decedent's hoped-for combination of pur¬ 
suing a professional career while raising a family. Mrs. 
Feidelson has three children, whose current ages range 
from 20 to 19. After receiving a Bachelor of Arts degree 
from Yassar in 1D47, Mrs. Feidelson worked until 194K and 
then did not work until 1902. when she took a job with the 
New Haven Redevelopment Agency. She started working 
full time for (’ogen. Holt in 1909, at a salary of $10,200, 
which had risen to $21,000 by 1072. She became a partner 
in that year, and in that capacity earned approximately 
$30,000 in 107.3. 


»« R.T. at 120. 
15 R.T. at 118 
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Mr. Hcimann, the former First Selectman of Trumbull, 
testified that the decedent had had “a very line future” in 
the field of legislative analysis, 1 " and that in his capacity 
as chief executive of the town of Trumbull, lie would have 
employed her any time she might have chosen to leave 
Cogen, Holt. In the summer of 11)71 such employment in the 
municipal government of Trumbull would have carried a 
salary of between $!UM> and $10,000 per year. 

The defendant produced just one witness on the subject 
of the decedent’s employment prospects. Mrs. Diana 
Donald is a partner in an urban planning consulting firm 
based in Farmington, Connecticut, and engaged in projects 
throughout Connecticut 17 Her firm currently has 12 part¬ 
ners and employees and has varied in size from half that to 
twice that. The professional staff is composed primarily 
of “planners,” who are directly responsible for projects: 
“research associates” or “research assistants” are also em¬ 
ployed on occasion to assist the planners. Six or seven such 
assistants have been employed during the ten years, the 
firm has been in existence. The qualifications required for 
the job are a Bachelor’s degree and the ability to do respon¬ 
sible work under supervision. The last such assistant hired 
was a woman who had just received a B.A. from Smith 
College. She joint'd the firm in lfhifi at a $f>,r>00 salary and 
was making $7,020 per year when she left somewhat more 
than a year later. The firm’s planners who are not partners 
currently make from $10,000 to $10,000 annually. One of the 
firm*8 current non-partner planners is a woman who joined 
the firm as a research assistant with a Bachelor’s degree. 
After seven years with the firm she is now a planner and 

'• R.T. at 161 

17 Her firm, while similar to Cogen, Holt in some respects, is essentially 
a planning firm, and thus she recognized a difference in their orienta¬ 
tion; nonetheless their work tends to overlap insofar as planning does 
involve research into and coordination with federal and state legislative 
policies. Her firm pays salaries which are competitive with other such 
firms in Connecticut. The numl<ers of positions available with such firms 
has declined somewhat over the last five to six years, however, due to a 
reduction in federal aid for municipal planning and related activities. 


makes $l.'»,(M )0 j*«*r year. Mrs. Donald herself has a $111,000 
annual salary plus a share in tin* firm's profits which 
amounted to $ 0,000 in I97H . 111 

Mrs. Donald did not fed that her being a woman had 
handicapjted h(*r in her profession. She has had two chil¬ 
dren, now aged 10 and Hi, during her 14-vear career. She 
took six months off alter the birth of her first child, then 
worked part-time for IS months until the birth of her second 
child. After this birth she returned to work full time. 


Ill 

Measure of Damages for Destruction of Earning Capacity 

Connecticut law, which is controlling in this diversity 
case brought in Connecticut on a cause of action which arose 
in Connecticut, see, c. 7 ., /•.’/•;< /. Thoni/ikins, 204 I'.S. 04 
(1028); Fateh i . Shmh if H'orA's, 44 S F.2d 482, 487 (2d Cir. 
1071 ). sets forth a measure of damages for wrongful death 
which makes the loss of future earning capacity a major, 
hut not the exclusive element of recovery. As was stated 
in Connecticut’s leading case on the subject, Floyd r. Fruit 
I ndustrii s, I nr ., 144 Conti, 050, tifift (170, 071 (1057): 

“Damages for wrongful death, as such, are allowed as 
compensation for the destruction of the decedent's 
capacty to carry on life’s activities, including his 
c • city to earn money, as he would have if he had not 
,;|l ed. |Citation omitted.) In the case of one who 
ly employed, especially one who earns a rela- 
arge income, . . . the destruction of earning 
c .Ki. iiv may well he the principal element of recovery 
••suiting from the death.. .. 

|D|amages for wrongful death, under the basic sur- 

Mr-. Ilonald is active in the national affairs of the American Institute 
of Planners. She testified that the Kxerutive pirertor of this oncaniza- 
tion, which i.- based in Washington, makes $30,00(1 per year. He is 41 
or 42 years of a«e, and was first a city planner, then an assistant director 
of NI.C rsr.M In-fore IsTominf? the administrative head of the American 
Institute of Planners. 
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vivorship theory of our law, are assessed on the basis 
of the loss to the deeedent had lie lived, and, except in 
that sense, not on the basis of loss to his estate. It 
follows that in many respects damages are assessed in 
the same way as in a non fatal ease involving a total 
and |s*rmanent destruction of the capacity to carry on 
life’s activities.... 

When destruction of earning capacity, that is, the 
capacity to carry on the particular activity of earning 
money, is to be eomjiensated for, the inquiry in the first 
instance is as to probable net earnings, in the ordinary 
sense of that phrase as used in accounting practice, 
during the probable lifetime.” 

The Court’s first task in the instant case is thus to assess 
Mrs. Feldman’s capacity or capability to engage in gainful 
employment at the time of her death and throughout the 
rest of her working life, and to estimate the “probable net 
earnings” which the cedent would have accrued had her 
opportunity to realize income from her employment capa¬ 
bility not been destroyed by the defendant’s admitted 
negligence. 

In discharging this task, the Court is mindful that “|t |he 
whole problem of assessing damages for wrongful death 
. . . defies any precise mathematical computation.” Floyd, 
v. Fruit Industries, Inc., sujtra, 144 Conn, at fi7f>. However, 
unlike a jury, the Court feels under an obligation to give 
a reasoned account of the facts and the law which lead it 
to resolve in a particular fashion a controversy submitted 
to it bv the parties. When the parties waive their rights to 
a jury trial and rest their fortunes with one person instead 
of six or twelve, they are entitled to some indication of 
how that solitary trier of fact has viewed the evidence. 
And, since no instructions to the jury are in the record to 
establish the Court’s view of the law, a detailed memoran¬ 
dum of decision is essential to preserve a meaningful 
opportunity for appellate review of the Court’s decision. 
Accordingly, the Court has provided for the benefit of the 




parties in this ea.se a comprehensive recitation of the find 
ings, assumptions, computations, and conclusions l»y which 
it has arrived at its decision herein. 'Phis should not he 
taken as betokening a lack of appreciation by the Court that 
the task before it defies reduction to ultimate detail. In 
dealing with “the familiar elements of permissible damages 
in death cases,” the Court has maintained the persis-ctive 
mandated by the Connecticut Supreme Court: “Suffice it to 
say that, except for the sjieoia] expenses allowable under 
the statute, all these elements are, of necessity, imponder¬ 
able and largely sjx>culativc. No one can place a definite 
value tt|K)n them, nor can one do more than conjecture as 
to what tin* future course of any life, if continued, would 
have been. At best, the trier must take the evidence and 
make an intelligent estimate.” Fairbanks r. Stott , 14b 
Conn. r;r»:t, 059 (I9b0). 

Returning to the immediate task at hand, it must be 
emphasized that compensation is based on the loss of earn¬ 
ing capacity, not future earnings per sc. Sec Morrison i. 
Stale, blti l\2d 402, 404 40b (Alaska 107b). See also the 
cases collected at 2b C.d.S. 40, at 727 72S, mi. 00 lib 
(1900); Annotation, Ibl A.L.K. 470, 404 40b, nn. bOT w 
(1044). The Court’s duty is to evaluate the financial worth 
of lost earning capacity, or “net earning power." M> Kirdy 
i. Casrio, 142 Conn. *0, sti (I0bb). 'This involves "an in 
quiry into the value of the person’s capacity to earn 
money by bis labor, physical or intellectual.” Hans r. 
/'. (iamhardilla <f Son Chet sr Corporation, 147 Conn, bflb, 
370 (1000). Tbe past earnings of a salaried |>ei'sun are 
“merely evidence in aid of the establishment of the value 
of the earning capacity and do not. in themselves, fix the 
value.” Id. 

Since earning capacity, and not earnings themselves, is 
the measure of damages, the Court is onl\ indirectly con 
corned with whether the decedent would in fact have uti 
lized her earning power at any given time so as to produce 



actual income. In our society one is free, within the con¬ 
straints of the need for self sustenance, to do with one’s 
time as one wishes. While many thus spend their time in 
essentially non remunerative familial, intellectual, aesthe¬ 
tic, or athletic pursuits, this does not mean that their time 
is economically valueless. Kven if one lacks any significant 
earning capacity, one obviously places a value on one's 
capacity to carry on life’s activities, and the destruction 
of this more general capacity is compensable under Con¬ 
necticut law. ('hast: v. Fitsyvrald, Idli Conn. 4<H, 470 
(1940); Floyd v. Fruit ludustrirs , / or., supra, 144 Conn, 
at 070. When a person who does |*ossess significant earning 
capacity chooses, as is her right, to forego remunerative 
employment in order to follow other pursuit , such a child- 
rearing, that person manifestly values those pursuits at 
least as highly as the sacrifice remuneration, and the loss 
through wrongful death 1 * of the opportunity to engage in 
non-remnnerative occupations may thus fairly he measured 
by reference to the earning capacity possessed by the 
decedent. 

It is, however, necessary to make a reasonable estimate 
as to the course the decedent’s life would have taken 
throughout her working years, in order accurately to assess 
her capacity to earn money at any given (stint in time. 
Carning capacity is an organic concept, as mutable as life 
itself. The probable objectives of the decedent in her career 
and her progress towards realizing them are material to 
estimation of the job skills she would have acquired and 
maintained over time. These job skill- in turn govern, in 
terms of their probable economic value, the year-bv-year 
monetary worth of the decedent’s capacity to earn money. 

la It should Is' emphasized that the Court is here confronted by a wrong¬ 
ful death action rather than a personal injury action, wherein the injured 
person might have lost her earning capacity but not her capacity for at 
ieast some non remunerative pursuits. In such a personal injury context, 
it might well be relevant to ascertain the extent to which the injured 
party would in fact have employed her lost earning capacity rather than 
follow the non-remunerative pursuits not foreclosed to her by her injury. 


Basic Findings Regarding Decedent’s Earning Capacity 

It is hardly speculative to conclude that the decedent 
could have secured employment in Washington as a legis¬ 
lative analyst. Mr. Monrke's ease in obtaining such employ¬ 
ment demonstrates that job opportunities abounded lor 
persons with the interests, abilities, qualifications, recom¬ 
mendations, and motivation of the decedent. This is espe¬ 
cially so with respect to positions within XLC/I'SCM, 
which organization was obviously impressed with the sub¬ 
stantially similar qualifications of Mr. I’ourke, and within 
whose councils Mrs. Feldman could rely on the favorable 
support of Messrs. Cogen and lleimann. 

Less certain is the conclusion that Mrs. Feldman would 
in fact have accepted such employment in preference to 
enrolling in law school. The Court believes the addition of 
a law degree to Mrs. Feldman’s qualifications could only 
have increased the prima facie value of her job skills and 
her determination to hone those skills through a profes¬ 
sional career. Thus the Court’s conclusion that she would 
probably have eschewed law school in favor of immediate 
employment as a legislative analyst, represents an election 
ol the more conservative alternative in terms of her net 
lifetime earning capacity. 

Turning to the finding on which is based the valuation 
of the decedent's initial earning capacity as a legislative 
analyst in Washington, the probabilities established by the 
evidence adduced at trial point to the decedents having ac¬ 
cepted such employment with NLC/I’SCM. The decedent 
had expressed to a national representative her interest in 
working for N’LC/I’SCM, and had been given grounds for 
optimism in that regard. Mr. Cogen, the Executive Director 
of the Connecticut Conference of Mayors and Munici¬ 
palities and a member of the Board of Directors of X 1,(7 
1SCM, was prepared to give her a strong recommenda¬ 
tion, as was Mr. lleimann. the President of the Cor necticut 
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Conference of Mayors. Mrs. Rodmann, head of NL(7 
CSC M’s Personnel Department, state<l that the decedent’s 
experience with the Connecticut Conference of Mayors 
would have given her an advantage in seeking employment 
with NLC/USCM. And finally, Mr. Bourke, with a year 
longer at Cogen, Holt hut otherwise similar qualifications, 
received a job offer from NLC/CSCM during the very 
summer in which the decedent would have been seeking a 
job. 

Mrs. Rodmann felt that the decedent would have qualified 
for a GS-10 position as a legislative researcher at NLC/ 
IJSCM, with a starting salary of $ll,5i7 per year. How¬ 
ever, this assessment of the decodent’s qualifications was 
based solely ujKin Mrs. Rodmann’s review of two docu¬ 
ments. See note 10, su/ ra. lie first of these documents 
was a one-page resume prepared bv Mrs. Feldman when 
she was still with the New Haven Legal Assistance Asso¬ 
ciation, before joining C’ogen, Holt. The second was a 
hypothetical resume prepared by Mrs. Feidelson of Cogen, 
Holt after Mrs. Feldman’s death, consisting of a one-page 
recitation of Mrs. Feldman’s qualifications in standard 
resume form, attached to which were 10 pages of copies of 
rejiorts and memoranda prepared by Mrs. Feldman in the 
course of her employment at Cogen, Holt. Although j#*r- 
haps reasonable in view of the limited basis for her ap¬ 
praisal of the decedent, Mrs. Rodmann’s conclusion at the 
time of her deposition that Mrs. Feldman was qualified only 
as a GS-10 was unduly conservative from the pers|s*ctive 
of the more complete evidence before the Court. As set 
forth previously, see page 12, supra, the NLC/CSCM GS-10 
job of “Program and Legislative Research Assistant” is 
described as entailing basically a research function, with 
actual lobbying reserved for the “Federal Legislative Rep¬ 
resentative” for whom the research assistant works. This 
is just the sort of work the decedent jierformed initially at 
Cogen, Holt. Evidence not before Mrs. Rodmann but 


before this Court establishes that Mrs. Feldman had as¬ 
sumed direct lobbying and client contact responsibilities 
at ('ogen, Holt by the time of her death. Her responsi 
bilities at Cogen, Holt—the very responsibilities which 
mandated her ill fated return to New Haven were more 
akin to those attributed by NLC/l'SCM to the (JS-12 posi¬ 
tion of legislative Counsel, whose duties include the de¬ 
velopment of “working relationships with members of Con¬ 
gress and stalT for the purpose of securing legislative im¬ 
plementation of the policy |sisitions of the National League 
of Cities in the I'.K. Conference of Mayors.” See p. 13, 
supra. 

The Court’s conclusion that the decedent would have been 
hired by NLC/I’SCM as a (JS-12 rather than a (JS-10 is 
supported by the testimony of Messrs. Cogen and Bourke. 
Mr. Cogen opined that Mrs. Feldman was qualified for the 
position of legislative counsel with NLC/CSCM. at the 
lower end of the salary range for that position. Mrs. Hod- 
mann testified that the legislative counsel [Kisition carried 
a (JS-12 to OS 14 salary. Mr. Bourke was himself offered a 
position with NLC as legislative Counsel at $20,000 per 
year. This was an advanced OS-13 salary on the 1071 OS 
scale, just below the lowest salary step at tin- OS-14 level. 
It accordingly is reasonable to conclude that Mrs. Feldman, 
with substantially the same qualifications as Mr. Bourke 
save for one year less experience with Cogen, Holt, would 
have warranted at least the lowest OS-12 salary of $1 fi,040 
per year. Indeed, in view of the salary offered to Mr. 
Bourke this seems a conservative estimate. 

Before moving on to an assessment of the probable in¬ 
crease in earning capacity which Mrs. Feldman would have 
experienced during her working life, a word is appropriate 
on the extent to which the decedent’s course in life can 
fairly be compared to the considerable success in the same 
sort of work enjoyed to date by Mr. Bourke. Obviously 
Mr. Bourke possesses intangible qualities which have as- 



sisted his professional advancement, qualities which may 
well distinguish him significantly from the decedent despite 
the rather striking analogies between their formal qualifica¬ 
tions. It is im[K)ssible to reconstruct tin* demlent’s jmt- 
sonality from the bare record of this case with sufficient 
precision to allow a completely accurate comparison with 
Mr. Bourke. Mrs. Feldman jaissessed intelligence, self- 
confidence, and skill in inter-personal relationships. How 
far these valuable qualities would have carried the dece¬ 
dent cannot be established with certainty. 

It would thus hardly be fair to attribute to the decedent 
the same accelerated re in her profession exj)erienood 
by Mr. Bourke. But neither can it be ignored that the dece¬ 
dent, if not likely to have progressed step-by-step with Mr. 
Bourke, would not likely have lagged far behind. Among 
the intangible qualities conducive to professional sum ss 
with which the decedent may fairly be credited is a knack 
for knowing people in the right places. Mr. Bourke was a 
i»ersonal friend and close working companion of the dece¬ 
dent when both were in the relative wilderness of New 
Haven. Mr. Bourke’s ascent in Washington may not have 
been matched by the decedent’s, but his rising star could 
not but helped to have lighted the path of her own career. 

Probable Increases in Earning Capacity 
Throughout Decedent’s Career 

Mrs. Rodmann of NLC/USCM testified in her dej>osition 
that in her organization, whose salary program tracks the 
federal government’s General Schedule pay scales, em¬ 
ployees customarily receive an annual in-grade increment in 
I>ay based on satisfactory jk* rformanee during the year. 
This increment, of between three and three and one-quarter 
per cent, coincides with the in grade steps on the GS scales, 
which provide for ten salary levels or “steps” within each 
salary grade, such as GS-10 or GS-12. Because the higher 
Bteps of one grade may carry a salary greater than the 



lower steps of the next higher grade, when an employee is 
promoted hy NLC/I S('M to a higher grade, she enters 
that grade at a sufficiently advaneed step for her to re¬ 
ceive tlie usual incremental salary increase. This policy of 
incremental salary increases based on continued satisfac¬ 
tory performance is inde|>endent of any cost-of-living ad¬ 
justments to the salary schedule as a whole. 

The Court finds it reasonable to conclude that the dece¬ 
dent’s earning capacity would have increased {recording to 
the general pattern at XLC/I'SCM, i.e., with yearly incre¬ 
ment:; as provided in the federal government’s (IS pay 
scales. 20 This conclusion, although itself a less-than certain 
assumption, serves to eliminate a great deal of speculation 
because of the precise evidence before the Court as to sal¬ 
aries and promotions at XLC/CSCM. Moreover, since the 
salary schedules of XCC/I'SCM are the same as the federal 
government’s and are thus reflective of salaries throughout 
the metro|)olitan Washington area, the accuracy of future 
earning capacity valuations based on NLC/I'SCM salaries 
is not wholly dependent on the assumption that tin* decedent 
would have remained with XCC/CSCM {til her working life. 
'Phi* Court accordingly finds that from a salary of $1 fi,040 
as a first-step (iS-12 for the fiscal year beginning July 1, 
1971, 21 tin* decedent would have moved up the (IS scale 

The defendant’s expert on the economics of computing future earnings 
did not disagree with the plaintiff that acnual salary increases could 
reasonably lie expected to have lieon awarded u> the decedent as a matter 
of course. However, the defendant would have limited such increases to a 
flat $500 per year. Ser page 08, infrn. While reference was made in his 
written report to nationwide statistics on annual income growth, no 
evidence relating specifically to the facts of this case was adduced to 
support the expert's opinion as to this $500 figure, and the expert was 
not shown to have any special experience with or knowledge of white- 
collar salaries in the District of Co!' mtiia. Indeed, this $500 figure was 
contrary to the evidence adduced !>y tmth sides as to likely salary in¬ 
creases which the decedent would have received had she remained em¬ 
ployed in Connecticut. The decedent herself had received salary increases 
totalling $8,500 in less than two years. And .Mrs. Donald testified for 
the defendant that a woman with only a B A. degree, who had been hired 
in 1007 as a research assistant a position carrying a $G,500 salary in 
1'Jfi‘j now is a planner with her firm at a salary of $15,000 per year 
21 The use of the .July 1 date not only serves the convenience of the Court 
hut also reflects the fact that some time would necessarily have been 
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first through the ten st«*|»s of the (IK-12 grade, and then 
through the higher steps of successively higher glades.* 2 

The plaintiff testified that his wife, the decedent, antici¬ 
pated working about five years in Washington before ceas¬ 
ing work teiii|>orarily to have a family. The five-year period 
represented the decedent’s estimate as to the iime required 
to establish herself in her career, and also reflected the 
decedent’s desire not to jwstpone her having children much 
beyond her 30th birthday. She and her husband planned to 
have “perhajis two children,”* 3 and she was intent on devot¬ 
ing most of her time to her children until they were old 
enough to attend school, which her husband felt would have 
been six or eight years after she stop|M*d working. The 
decedent did, however, hope to remain in contact with her 
profession as a legislative analyst and lobbyist, perhaps 
through part-time work during her child-rearing years, so 
as to enable her to resume her career when her children 
were in school. 

The Court finds that the decedent would have spent eight 
years in which her princi]>al occupation was child-rearing. 
This figure not only reflects the conservative side of her 
husband’s estimate, but also falls squarely in the middle of 
the range of a professional woman’s likely hiatus from her 
principal occupation in order to raise a family, insofar as 
that range was established at trial by the evidence of Mrs. 
Feidelson’s 14 years away from work while raising her 
three children, and of the approximately two years’ absence 
from full-time employment experienced by Mrs. Donald in 
raising her family. 

taken for job hunting and possibly a vacation between the time the de¬ 
cedent would have finished her work with Cogen, Holt and the time she 
would have started work with a new employer in Washington. 

22 The Court assumes that in moving from one grade to another, the 
decedent would have moved to that step in the higher grade paying a 
salary higher than her salary at the highest step in the next lower grade, 
even though the percentage increase in pay received by such a promo¬ 
tion to a higher grade was not as large as the approximately three per 
cent increment normally received upon moving up a step within any 
grade. 

23 R.T. at 45. 



During these eight years, however, the Court finds that 
the decedent, would have remained in sufficient contact with 
her field of endeavor, by part-time employment or other¬ 
wise, to maintain her earning capacity at the level it would 
have reached by the time she would have left her job to 
embark on child-rearing. Thus while her earning capacity 
would not have increased during these eight years, it would 
also not have decreased. 

Both parties adduced testimony from experts on the cal¬ 
culation of future earnings, and each such expert assumed 
that there were 40 years left in the decedent’s working life 
at the time of her death. The Court adopts the parties’ as¬ 
sumption of a 40-year working life for tin* decedent. 24 Thus 
the Court deems it reasonable to assume that (1) the dece¬ 
dent would have retired at the age of 05; and that (2) fol¬ 
lowing such retirement, her employability and earning ca¬ 
pacity would he virtually nil. Unlike her consciously tem- 
(mrarv withdrawal from employment in order to raise a 
family, the decedent’s retirement could not reasonably be 
expected to have been accompanied by the retention of some 
residual earning capacity nourished hv the intent to return 
to full-time employment at a later date. No evidence was 
presented that tin 1 decedent would have continued in her 


M The parties entered into the following stipulation: 

“1. Nancy Hollander Feldman was 25 years of age at the time of 
her death; 

2. Nancy Hollander Feldman was in pood health immediately pre¬ 
ceding the accident which caused her death; 

S. A white woman aped 25 years has a life expectancy of 52 addi¬ 
tional years.” 

No evidence was introduced tending to show that the decedent’s earning 
capacity would probably or even possibly have been impaired by some 
future disability. Indeed, the autopsy of her body found no abnormalities 
or manifestations of disease. See page 65, infra. In view of the dece¬ 
dent’s stipulated good health at the time of her death, the lack of any 
evidence showing she was prone to the loss of that good health, cf. 
Sutler v. Sleek, 146 Conn. 114, 122 (1959) (dissenting opinion), and the 
essentially cerebral and sedentary nature of her occupation, the Court 
finds that even ‘‘with due* allowance for the effect which the ordinary 
vicissitudes of life might have had upon [her] continued enjoyment of 
[her] capacities," Chute v. Fitzgerald, supra, 1.‘12 Conn, at 470, the 
decedent would have had a 40-year working life. 
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chosen vocation past the age of 95, which hotli parties’ ex- 
[>erts took to be the normal age of retirement. Nor was 
the decedent shown to have any potentially remunerative 
avocational talents. Compare Waldron r. Iiaccio, Conn. 
L. J., July 9, 1974, at ti, 9 (Conn. 1974); Ray r. United 
States, 277 F.Supp. 952, 953-955 (I). S.C. 1998); Cuneo v. 
Philadelphia Transportation Co., 179 A.2d 899, 898-899, 405 
Pa. 532 (1992). 

Lifetime Valuation of Decedent’s Earning Capacity 

It is now possible, on the basis of the assumptions and 
findings heretofore made and justified, to assign a dollar 
value to the decedent’s earning capacity in each of the 40 
working years she had remaining to her at the time of her 
death. This can be accomplished by determining from the 
1971 (IS pay scales of the federal government the salary 
payable at each of the OS grades and steps within grades 
in terms of which the Court has defined the decedent’s earn¬ 
ing capacity for those 40 years. However, it must he real¬ 
ized that the values thus attributed to the decedent’s year- 
by-year earning capacity represent “1971 dollars,” i.e., dol¬ 
lar amounts not inflated to account for the reasonably ex¬ 
acted decrease in the real purchasing |lower of the dollar 
amounts the decedent was capable of earning in each year 
remaining in her working life. According to this valuation 
process, the value of the decedent’s earning capacity for 
“fiscal 1972,” the fiscal year beginning July 1, 1971, is the 
1971 salary for the first step in OS-12, $15,040. This in¬ 
creases over the next four years, so that for fiscal 1979 the 
decedent’s earning capacity is $17,044, the 1971 salary for 
the fifth step in 0S-12. The decedent’s earning capacity 
then remains unchanged over the next nine years—eight 
years of child rearing and tin* decedent’s first year of em¬ 
ployment thereafter. In 1989 the decedent’s earning ra¬ 
pacity goes up to the sixth step in OS-12, $17,545, and con 
tinues to rise thereafter one step at a time, with each 



change of grade being from the tenth step in one grade to 
the fifth step in the next higher grade. In the fortieth year, 
fiscal 2111, the decedent is at the seventh step of (JS-lfi, 
with a 1071 salary of $50,757. See generally Table I, infra, 
p. fit). 


Deduction of Probable Income Taxes 

However, Connecticut law does not |>ennit the loss to the 
decedent’s estate caused by the destruction of the decedent’s 
earning capacity to be measured through simple addition 
of the year by-year earnings which that earning capacity 
was capable of producing. “| I |n measuring a person’s ac¬ 
tual loss from a permanent and total destruction of earning 
capacity, whether by death or injury, there is an im|>ortant 
factor which must be offset against probable net earnings. 
That factor is any saving in income tax liability which can 
properly be attributed to a cessation of earned income.” 
Floyd v. Fruit Industries, Inc., supra, 144 Conn, at <>71. 

The parties differed in their calculations of probable tax 
rates. The defendant’s exjH-rt credited the decedent with 
one half the couple’s standard deduction and her |M*rsonal 
deduction and calculated the tax u|*on the remaining tax¬ 
able income bv reference to current tax rates on joint re¬ 
turns. This method yielded a rate of tax of approximately 
lfi.7 jH-r cent of gross income when gross income was 
$1<;,0<)0. The plaintiff’s ex|>ert used Internal Revenue Ser¬ 
vice figures for the average taxes paid at various income 
levels and derived a tax rate of approximately 25.4 imt cent 
for a gross income of approximately $10,000, rising to 50 
|ht cent for a gross income of approximately $27,000. The 
Court believes substantial justice may he achieved in this 
uncertain area by applying a fiat tax rate of 25 |M*r cent for 
each of the 40 years in question. 
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IV 

Ascertainment of Present Value 

The Court now has the ha-sis for computing, year by year, 
the net loss to the decedent due to the destruction of her 
earning capacity as measured by the value of that earning 
capacity less the requisite deduction of her probable income 
taxes. However, Connecticut law requires that the Court 
allow, “as far as destruction of earning capacity is con¬ 
cerned, for the fact that a present payment will be made in 
lieu of sums which, bad [the decedent] lived, would have 
been received at periodic times in the future.” Chase v. 
Fitzgerald, supra, 132 Conn, at 470. An appropriate dis¬ 
count rate must thus be determined for the purpose of re¬ 
ducing to its value in 1974, see pages 53-57, infra, the 
amount of money which the deMnJent’s earning capacity has 
been determined to be worth in each of the remaining years 
of her working life. This discount rate must reflect the 
probable rate of return on a prudent investment, so that 
the discounted total amount of loss suffered through de¬ 
struction of earning capacity will, if prudently invested, 
earn enough interest for the total amount of damages and 
accumulated interest to cover exactly the periodic payments 
the decedent would have received had she had the opi>or- 
tunitv to harness through employment her capacity to 
earn money. 25 

25 Connecticut law requiring: the discounting to present value of a lump 
sum award of damages for the destruction of future earning capacity 
has not been explicated in any detail, and appears to be based on common 
sense and the common law. Chase v. Fitzgerald, supra, 132 Conn, at 469, 
relies solely on Jaekiewiez v. United Illuminating Co., 106 Conn. 310, 
314 (1927), as authority for the present value rule set forth in Chase. 
Jaekiewiez in turn cites only an obscure Pennsylvania case, host v. 
Ashland Borough, 236 l*a. 164, 84 A. 691, 692 (1912), which makes 
merely a passing reference to present worth as a factor to be consid- 
er«*d by a jury, and concentrates, as does Jaekiewiez itself, on the factors 
to be considered by a jury in first setting the lump sum whose present 
worth must be computed. 

In the light of this lack of elaboration of the Connecticut rule on dis¬ 
counting lump sum awards to present value, it may fairly Is- assumed 
that Connecticut courts seek only to apply the traditional common law 
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Tin- problem in determining n fair diseonnt rate is the 

difficulty of anticipating what effect inflation will have on 

interest rates in the future. Traditionally discount rates 

rule, as masterfully restated by the Supreme Court in an early case 
under the Federal Kmployers’ Liability Act, Chesapeake Ohio H. Co. v. 
Kelly, 241 IJ.S. 485, 489-491 (1916) : 

“So far as a verdict is based upon the deprivation of future benefits, 
it will afford more than compensation if it lie made up by aggregat¬ 
ing the benefits without taking account of the earning power of the 
money that is presently to lie awarded. It is self-evident that a 
given sum of money in hand is worth more than the like sum of 
money payable in the future. Ordinarily a person seeking to recover 
damages for the wrongful act of another must do that which a 
reasonable man would do under the circumstances to limit the 
amount of the damages. [Citations omitted.) And the putting out of 
money at interest is at this day >o common a matter that ordinarily 
it can not 1* excluded from consideration in determining the present 
equivalent of future payments, since a reasonable man, even from 
selfish motives, would probably gain some money by way of interest 
upon the money recovered. Savings banks and other established 
financial institutions are in many cases accessible for the deposit of 
moderate sums at interest, without substantial danger of loss; the 
sale of annuities is not unknown; and, for larger sums, state and 
municipal bonds and other securities of almost equal standing are 
commonly available. 

"IsK-al conditions are not to Is- disregarded, and besides, there 
may lie cases where the anticipated pecuniary advantage of which 
the beneficiary has been deprived covers an expectancy so short and 
is in the aggregate so small that a reasonable man could not lie 
expected to make an investment or purchase an annuity with the 
proceeds of the judgment. But, as a rule, and in all cases where 
it is reasonable to suppose that interest may safely lx* earned upon 
the amount that is awarded, the ascertained future benefits ought to 
lx* discounted in the making up of the award. 

“We do not mean to say that the discount should lie at what is 
commonly called the “legal rat'” of interest; that is, the rate 
limited by law, lieyond which interest is prohibited. It may lx- that 
such rates an? not obtainable upon investments on sa f e securities, 
at least without the exercise of financial experience and skill in the 
administration of the fund; and it is evident that the compensation 
should lx- awarded upon a basis that dix-s not call upon the bene¬ 
ficiaries to exercise such skill, for where this is necessarily em¬ 
ployed the interest return is in part earned by the investor rather 
than by the investment. This, however, is a matter that ordinarily 
may lx- adjusted by scaling the rate of interest to lx- adopted in 
computing the present value of the future benefits; it being a 
matter of common knowledge that, as a rule, the tx-st and safest 
investments, and thus** which require the least care, yield only a 
mixlerate return. 

“We are not in this case called upon to lay down a precise rule 
or formula, and it is not our purpose to do this, but merely to indi¬ 
cate some of the considerations that support the view we have ex¬ 
pressed that, in computing the damages recoverable for the depriva¬ 
tion of future Ix-nefits, the principle of limiting the recovery to 
compensation requires that adequate allowance lx- made, according 
to circumstances, for the earning power of money; in short, that 



have been determined by reference to the return provided 
by “risk-free” investments, such jus obligations of the fed¬ 
eral government. It was thought that, since there was vir¬ 
tually no risk of loss, the rate of return received by in¬ 
vestors on this sort of obligation represented payment 
purely for the use of capital. It is abundantly clear, how¬ 
ever, that one risk the federal government cannot extend a 
guarantee against, to its creditors or to its citizens, is in¬ 
flation. Accordingly, contemporary investors have demand¬ 
ed a substantial premium in addition to payment for the use 
of their capital as compensation for the substantial risk 
that when they get back the money they have lent, that 
money will be worth significantly less in terms of real pur¬ 
chasing power than it was when it was lent. Kxpectations 
of inflation have accordingly driven up present interest 
rates to historic heights, even on “risk free” obligations. 
Thus the evidence adduced at trial showed that the yield on 
one of the money market’s standard measures of a “risk¬ 
free” rate of return, a three-month treasury bill, was 2.1)3 
j>er cent in 11)00 and 8.57 per cent in April of 11)74. 

The defendant’s export insisted on the use of a six or 
seven per cent discount figure, somewhat below the current 
short-term “risk-free” rate of return because of the 40-year 
overall jteriod to which the discount rate is to be applied, 
but nevertheless reflective of inflationary oxjiectations in 
the money market. The defendant’s expert did not, how¬ 
ever, similarly incorporate inflationary expectations into 
his assumptions of the decedent’s probable future earnings, 
crediting her only with $500 annual salary increments in 
the early years of her career, without any cost-of-living ad¬ 
justments. See note 20, .supra. Thus the defendant’s calcu¬ 
lations achieved the self-serving result of minimizing the 
value of the decedent’s probable future earning capacity 
by ignoring inflation, and then maximizing the amount by 

when future payments or other pecuniary benefits are to be antici¬ 
pated, the verdict should l>e made up on the basis of their present 
value only.” 


which that future earning capacity is to he discounted to 
present value by assuming the continuance of inflationary 
interest rates. 

The plaintiff’s approach was to avoid speculation as to 
inflation by evaluating the loss of the decedent's earning 
capacity in terms of “1971” dollars, with no account taken 
of the declining value of those dollars over time due to in¬ 
flation. Plaintiffs expert then sought similarly to factor 
inflation out of “risk-free” yields so as to derive an “infla¬ 
tion-free” as well as a “risk-free” discount rate to apply 
to the monetary value of the decedent’s year-by-year loss of 
earning capacity. 

Consideration of Inflation by Other Courts 

There is nothing novel about the trier of fact in a per¬ 
sonal injury or wrongful death action taking account of 
inflation in computing truly compensatory damages. Over 
half a century ago, the Vermont Supreme Court was able 
to cite extensive authority for considering inflation in 
awarding damages. 

“The result sought by the law in assessing damages 
in | tort | cases is compensation—so far as a money 
payment can—the ascertainment of such a sum as will 
com|M*nsate the plaintiff for the injury. Necessarily, 
damages are to be expressed in terms of money. And 
while money is the standard of value by which the 
worth of all other property is to be measured, and 
while, in theory, its value remains constant and un¬ 
fluctuating, and while it must be admitted that really 
it is prices which rise and fall amid changing economic 
conditions, yet, after all, in a very real and practical 
sense money itself is a shifting standard, varying in 
value according to the changes in its purchasing power. 
As a medium of exchange, its value appreciates or de¬ 
preciates according to the rise and fall in commodity 
prices. So it is that, at h ast so far as those elements 
of damages properly classed as pecuniary losses— 
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like loss of time, loss of earning power, expenses and 
the like—are concerned, it is proper for the jury to 
take into consideration the fact, known to everybody, 
that the purchasing power of money is at present seri¬ 
ously impaired.” Halloran v. New England Telephone 
£ Telegraph Co.. 115 A. 14.1, 144, 95 Vt. 275, IS A.L.R. 
544 (1921). 

See also Howes v. Public Service 11. Co., 110 A. 099, 700, 94 
N.J.L. 578 (1920); O'Meara v. Hauler,, 208 P. 554, 204 Cal. 
354, 00 A.L.R. 1581,1590 (1928). 

Not surprisingly, expressions of judicial cognizance of 
the declining purchasing power of the dollar have tended 
to coincide with periods of pronounced inflation. The in¬ 
flation experienced in the aftermath of World War Two 
was even more rampant than that which followed World 
War One, and produced a flood of opinions taking heed of 
inflation. “Consideration may properly he given the less¬ 
ened purchasing and earning piwer of money,” declared 
the Iowa Supreme Court in Jackson v. Chicago, M., St.1‘. 
£ P. It. Co., 50 N.W.2d 97, 105, 258 Iowa 1255 (1947). See 
also Tardy v. McCarthy, 184 I*.2d 125, 127, 10!* Utah 451 
(1947); Kircher v. Atchison, T. £ S.F. It. Co., 195 I*.2d 427, 
454, 32 Cal.2d 17C, (1948); Western £ Atl. It. Co. v. Harnett, 
54 S.E.2d 357, 367, 79 (ia. App. 530 (1949); Nusser v. 
United Parcel Service of New York, 05 A.2d 549, 552, 3 
N.J.Supor. t>4 (App. I)iv. 1949); Hethke r. Iiuwe, 41 N.W.2d 
277, 280, 250 Wis. 378 (1950); Hcinmnller v. Chicago Motor 
Coach Co., 93 N.K.2d 120, 125, 5.41 111. App. 178 (1950); 
l-'rance v. Newman, 248 S.W.2d .392, .390, 35 Term. App. 480 
(1951); Johnson v. Schrepf, 47 N.W.2d 853, 858, 154 Neb. 
317 (1951): Ft. Worth £ D C. It. Co. v. Gifford, 252 S.W.2d 
204, 200 (Tex. Civ. App. 1952); Wiest v. Twin City Motor 
Has Co., 52 N.W.2M 442, 445, 230 Minn. 225 (1952); Rogers 
v. Atl. Coast Fine It. Co., 71 S.K.2d 585, 590, 222 S.C. 00 
(1952). See generally, Annotation, 12 A.L.R.2d 011 (1950). 
Courts have continued to go on record up to the present da\ 




as approving consideration of inflation in the computation 
of damages. See Sormand i. Thomas Tin litre Cor//., 84 
N.\V.2d 4f>l, 457, ‘.’Ail Midi. 50 (1 !#i»7 ); Willard v. Hutson, 
378 l’.2d 9M, 975-97(1, 224 Ore. 14S, 1 A.L.K.3d 1092 (190); 
Harnett v. Tnniti) Universal Ins. Co., 2S<» So. 2d 770 (ha. 
App. 1973). 

Although in sanctioning generalized consideration of past 
and present inflation hy the trier of fact the above cited 
cases have implicitly permitted expectations of future in¬ 
flation to influence an award of damages, some courts have 
remained reluctant to allow future inflation’s effect on 
wages and prices to he explicitly taken into account in 
calculating damages. See Hi (inland 1 . Chinn/o, It./, d Hue. 
II. Co., 480 F.2d 109, 117, n.l (8th Cir. 1973) (concurring 
opinion); 2 Harper & .lames, The Law of 'Ports, § 25.11, at 
1325-1320 (1950). 'Phis reluctance seems to he grounded in 
a sound judicial aversion to speculation. See, e.i/., Sice man 
v. Chesapeake if Ohio H. Co., 414 F.2d 305, 308 (Oth Cir. 
1909); Frankel r. United States, 321 F.Supp. 1331, 1340 
(K.l). I'a. 1970), aff'd 400 F.2d 1220, 1229 (3rd Cir. 1972). 
“Vet,” in the words of .Judge Friendly, “there are few who 
do not regard some degree of continuing inflation as here 
to stay and would he willing to translate their own earning 
j*ower into a fixed annuity, and it is scarcely to he expected 
that the average ]>crsonal injury plaintiff will have the 
acumen to find investments that are proof against both in¬ 
flation and depression—a task formidable for the most ex- 
|M*rt investor.” M cWeencit v. A ’ew York, A.//, if II. H. Co., 
282 F.2d 34, 38 (2d Cir. 1900) (footnote omitted). 

It is not yet clear to what extent Connecticut courts in 
particular are prepared to recognize inflation a.- a factor 
in computing damages for the destruction of future earning 
capacity. The leading case dealing with instructions to a 
jury to consider inflation held such instructions improfsT 
on the facts of the particular case there in issue, hut ex- 
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pressly reserved judgment whether a “ease could arise in 
which it would be proper to charge the jury that they should 
take into consideration the depreciated value of the dollar 
in assessing damages.” Quednau v. Langrish, 144 Conn. 
701!, 714 (1957). That case also noted that Connecticut law 
has often looked to the depreciating purchasing jKjwer of 
the dollar in comparing present awards of damages chal¬ 
lenged as excessive with past awards for similar injuries. 
Id. The only other Connecticut case on the subject followed 
^uednau in holding that a requested instruction on infla¬ 
tion was projK-rly refused, but like Quednau this holding 
was tied specifically to the particular facts of the case, 
which involved a fiG-year-old plaintiff’s loss of pre-trial but 
not future earning capacity. Cooley v. Crispino, 21 Conn. 
Supp. 150,151 (Super. Ct. 1958). 

Of course, so long as juries are not instructed specifically 
to exclude expectations of inflation from their calculations, 
they are likely to consider the impact of inflation on future 
earning capacity in rendering a verdict. C’f. Willard v. 
Hutson, supra, ”78 P.2d at 976. It should also be noted that 
Connecticut is among the minority of states requiring dam¬ 
ages for loss of earning capacity to be reduced by probable 
income taxes on the earnings which could have been derived 
from the lost earning capacity. Floyd v. Fruit Industries, 
Inc., supra, 144 Conn, at 671-673. Cf. Brooks v. United 
Stairs, 273 F.Supp. 619, 628-632 & n.17 (I). S.C. 1967); 
Annotation, 63 A.L.R.2d 1393 (1959). Thus Connecticut, 
unlike most jurisdictions, does not inflate judgments for 
personal injuries < . wrongful death by ignoring the taxes 
payable on future earnings, and so denies to plaintiffs the 
very windfall which was cited by Judge Friendly as being 
offset, at least in part, by the failure of the law to allow 
explicitly for the effect of inflation on a lump sum money 
judgment. See McWeenry v. New York, N.II. d II. It. Co., 
supra, 282 F.2d at 37-38. 
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Consideration of Inflation in This Case 

In Perry v. Allegheny Airlines, Inc., 4S!) F.2d 13411 (2d 
Cir. 11174), (lie Court of Appeals affirmed a $3(>!),4<MI jury 
verdict for another victim of the air crash involved in the 
instant case. Among the claims of error rejected in the 
Perry appeal was this Court’s admission into evidence of 
the opinion of an expert as to the decedent’s loss of future 
earning capacity, which opinion reflected “certain assump¬ 
tions concerning future rates of inflation and interest.” Id. 
at 1351. But the Court of Apjtcals noted that this Court 
had charged the jury’ that they were not hound by the 
export’s opinion. Id. at 1353. 

In the instant case, the Court must reach a decision itself 
on the weight to he accorded the opinion evidence of the 
parties’ respective experts. As adumbrated earlier, the 
Court agrees with the basic assumption of the plaintiff’s 
expert that the value of the decedent’s future earning ca¬ 
pacity should he calculated in terms of “11)71 dollars” hv 
reference to the wages payable in 11)71 at each step on the 
salary scale which the evidence established was likely to be 
traversed by the decedent during her working life. But see 
note 34, infra. The Court’s adoption of this basis for eval¬ 
uating lost earning capacity is not, however, based on any 
reluctance to consider inflation as a factor affecting the 
value of future earning capacity. Bather, the fortuitous 
availability of a reliable guide to the value of the decedent’s 
lost future earning capacity offers a means to avoid undue 
sjH*eulation on the extent to which inflation as opposed to 
individual merit would contribute to the decedent's prob 
able year-to-year increase in earning capacity. Thus, in 
this case the Court as finder of fact has chosen not to con¬ 
sider inflation in estimating in dollar amounts the damages 
suffered by the decedent’s estate due to the destruction of 
her future earning capacity. 

This presents the Court with the converse of the ques- 
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tion whether tin* tinder of Fact should consider inflation in 
evaluating the loss of future earning capacity: whether in¬ 
flation should he considered in setting the interest rate by 
which the already assessed dollar amounts of damages for 
the loss of future earning capacity are to he discounted to 
their present value. Where inflation has indeed been con¬ 
sidered in arriving at a dollar amount as compensation for 
lost future earning capacity, it follows tha* the same ex- 
lactations of inflation must be applied to calculations of 
the probable future interest rates at which the award may 
he invested. See Wilkinson v. Yutriashita-Shinnihon Ki.srn, 
K.K., Sfifi F. Supp. 1!0, 117 (I). Mil. 1973) [five per cent 
discount rate applied|. It is also clear that, even where 
inflation has not been taken into account in computing the 
dollar amounts of damages for lost future earning ca¬ 
pacity, the present value of future earnings cannot he estab¬ 
lished without applying any discount at all i:jM»n the as¬ 
sumption that the yield to he expected upon prudent 
investment of the lump sum award will he entirely offset by 
future inflation. See Sleeman v. Chesapeake <t Ohio It. Co., 
424 F.2d f>47 (fith Cir. 1970), reversing 30f> F.Supp. 33 
(W.D. Mich. 1909).“ If inflation is foreseeable enough to 
be considered by a court in setting the rate at widen a lump 
sum is to be discounted to present worth, it is sure to be 
reflected in the interest rates at which that lump sum may 
he invested,* 7 and thus the yield on a “risk-free” (except for 

M But ef. Beaulieu v. Elliott, 434 P.2d 665, 671 (Alaska 1967), holding 
that in the interest? of justice awards of damages for the loss of future 
earning capacity Rhould not l>e discounted to present value, and referring 
to the offsetting effect of inflation as justifying this rule. This case may 
reflect exceptional conditions of inflation in a “frontier" state, which 
local conditions would not necessarily be reflected in the nationally 
oriented rates of return offered by "risk-free” investments such as debt 
instruments of the federal government and federally insured savings 
bank accounts. To the extent that it refuses to require discounting to 
present value on the basis of more generalized notions of justice and 
fairness, Beaulieu may also reflect another factor offsetting a plaintiff's 
recovery of “compensatory” damages: attorney’s fees. Cf. MeWeeuey 
v. Sew York, S.H. f: H. H. Co., ttupra, 282 F.2d at 38. 

27 “If an inflation goes on for a long time and is no longer ‘unforeseen,’ 
an allowance for a price rise may get itself built into the market 
interest rate. Thus, if we all expect prices to rise at 3 per cent per 


inflation) investment in an economy in wliicli inflation is 
expected will exceed the expected rate of inflation by an 
amount approximating tin* prevailing price of capital— 
“the earning power of money.” Che.snpe.akv. & Ohio II. Co. v. 
Kelly, 241 r.K. d'sf), 4!)1 (ll)l(i).** When, as in the instant 
case, inflationary factors have been expressly excluded 
from calculation of the sums to be discounted, the appro¬ 
priate rate of discount is this price of capital, obtained by 
adjusting interest rates on “risk-free” investments so as to 
exclude the additional interest demanded by the investment 
market as compensation for investors’ assumption of the 
risk of inflation. 

Ascertainment of Inflation Adjusted Discount Rate 

The plaintiff’s exjH>rt derived an inflation-adjusted dis¬ 
count rate of l.f> per cent by comparing the average yearly 
increase in the Department of Labor’s Consumer I’rice 
Index (CI’I) over the past 18 years, 2.S7 per cent per year, 
with the average rates of return on several ty|>es of essen¬ 
tially “risk-free” investments over the same period of 
time: ,‘5.7f) per cent for time deposits in members of the 
Federal Reserve Rank system; 4.14 per cent for deposits 
in all mutual savings banks; 4.24 per cent for deposits in 
some s|H*cific mutual savings banks; and 4.<i4 per cent 
earned from their investments by insurance companies, 
this latter figure being reflective of the rate of return which 
a sophisticated investor willing to take some risks might 
earn. The differential between these figures and the 2.S7 
per cent average rate of inflation since 19f><! resulted in a 
figure of from .88 |ht cent to 1.77 per cent, representing 
that part of the annual yield which constitutes payment for 
the use of capital (hereinafter referred to as “real yield”). 

year, my pension funds invested in bonds and mortgages may pay me 
7 per cent rather than 4 per cent. This adjustment of interest rates to 
strong inllation has been observed in Brazil, Chile, and even the t nited 
States after World War II." I*. Samuelson, Economics 259, n.2 
(7th ed. 1967). 
u See note 25, supra. 



The exjK*rt took the 4.14 per cent average earnings from 
mutual savings bank investments as representative of the 
investment which could be expected of a prudent, non- 
sophistieated investor, and rounded up to 1.5 per cent, the 
1.27 per cent difference between this 4.14 per cent of return 
and the 2.87 per cent rate of inflation. 

The Court considered the plaintiff’s concept of the need 
to derive an inflation-adjusted discount rate to be basically 
reasonable, but in view of the plaintiff’s relatively sparse 
evidence in supj»ort of a 1.5 {tor cent discount rate, the 
Court has sought corroboration for this particular figure. 
The Court’s attention having been directed by the de¬ 
fendant’s expert’s report** to a handy source of relevant 
economic data, the 1974 Economic Report of th>‘ President, 
the Court undertook to calculate on the basis of judicially 
noticed data therein the real yields, with inflation factored 
out, of investments made since 1040 at the rates of interest 
paid on various types of securities issued by the federal 
government. These calculations, which are explicated and 
reproduced in tabular form as an Appendix to this opinion, 
provide sufficient corroboration—even with due regard for 
the Court’s lack of expertise in this area and the perils of 
economic forecasting based on (wist data 50 —for the Court to 
cmlit the plaintiff’s evidence that a 1.5 jmt cent real yield 
is a fair figure to apply for discounting purposes over a 
40-year period. 

While real yields on the order of 2 {>er cent per year may 

be attained during a period of a low, stable rate of inflation, 

such as the period examined in Table A-Il of the Appendix, 

w "Value of Life Calculation," Defendant’s Exhibit F, at 2, nn. 2 & .'1. 
30 See note 33, infra. Of course, since Connecticut law requires the dis¬ 
counting to present value of damages for the destruction of future 
earning capacity, and since such discounting demands assessment of the 
future earning power of money, the Court is compelled to engage in 
economic forecasting despite the inexactitude of the dismal science’s 
soothsaying. It is not open to this Court to decide that the ascertain¬ 
ment of a discount rate has become too g|>crulativc to be fair, and that 
the statutory mandate of awarding “just damages” for wrongful death, 
Conn. Gen. Stats. § 52-555, would be better served by dispensing with 
the discounting process altogether. Cf. note 26, supra. 
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upward shifts in thu rate of inflation ran Mode drastically 
the average real yield of a long-term investment, and an 
accelerating rate of inflation has often outdistanced the 
real yields even on short-term securities, such as Treasury 
bills, which should he especially sensitive to fluctuations in 
the rate of inflation. 31 Use of a l.f> per cent rather than a 
2.0 per cent discount rate allows a margin of error to com¬ 
pensate for unexjK'cted increases in the rate of inflation 
which may depress long-term real yields. 32 Moreover, the 
government securities upon which the investment models 
of the Apjtendix are based are the domain of sophisticated 
investors, since these securities are sold only in large de¬ 
nominations and, in the case of Treasury bills, are payable 
to bearer and mature rapidly, thus requiring that the in¬ 
vestor pay constant attention to funds so committed. Since 
the government assumes only minimal administrative 
duties in connection with such sophisticated instrument of 
debt, these securities generally afford a higher rate of 
return than other forms of federally guaranteed invest¬ 
ments designed for use by the general public. t'f. Wnlak r. 
United States, .‘{(Hi I"'. Supp. llttti, 1114 (I). Conn. IHT‘1). 
Thus as an index of the real rate of return which a prudent 
but non-professional investor can be expected to earn on 

31 It should be noted that despite the apparent predictability of inflation 
since the late 1960’s, even current interest rates are Ix-ing outpaced hy 
inflation. Table A-l of the Appendix shows that average yields on three- 
month Treasury hills in 1973 lagged I.G per cent Ix-hind inflation. Thus 
the 8.57 per cent yield on Treasury hills in mid-April 1974, adverted to 
hy the defendant as supportive of a high discount rate to lx- applied in 
this case, must lx- measured against subsequently obtained statistics on 
inflation, .see note- 1 of the Appendix, infra. The Consumer I’rice Index 
in April 1974 was 10.3 per cent higher than in Aprii 1973. In the three 
months from January to April 1974, the Index rose by 3.2 per cent, 
which translates to a 12.8 per cent annual rate of inflation, nearly half 
again higher than the then-current 8.57 per cent per year yield on 
Treasury bills. 

32 The Appendix demonstrates that, at lea t over the past 34 years, un¬ 
expected decreases in the rate of inflation have not occurred in the magni¬ 
tude or with the frequency necessary to )ITset hy themselves, through 
ternporary enhancement of the real yield on investments, the converse 
effect of unexpected increases in the rate of inflation. See enitecially 
Table A IV. 

Furthermore, the Appendix did not take into account the effect of 
personal taxation on the next real yield of investments. 
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a lump sum of money over a 40-year period, the Apj>endix 
is, if anything, overly generous to the defendant. 

The Court concludes, on the basis of tin; evidence ad¬ 
duced at trial, the evidence judicially noticed and collated 
in the Apj>endix, and judicial notice of the continuing 
erratically inflationary behavior of the American economy, 33 
that 1.5 i>er cent |>er year is an appropriate figure by which 
to discount an award of damages based on the destruction 
of future earning capacity when that award has itself been 
computed without consideration of inflation affecting that 
amount subsequent to the date of the injury upon which the 

33 See, e.y., "Theory deserts the forecasters,’’ Business Week, June 29, 
1974, at 50, 52-54: 

“The basic technique of forecasting is to observe the past and look 
for clues to what will happen in the future. But there is nothing 
in the past comparable to the inflation-wracked, shortage-ridden 
U.S. economy of today. The forecaster must work without analogies, 
which is to say, he must work in the dark. 

«< •••• 

”[G]reat changes have overwhelmed economic theory in recent 
years: Inflation has become a dominating influence, instead of just 
an irritating aberration, in practically all the industrialized econo¬ 
mies. . . . 

<* 

”... Since the Great Depression, the government of evep' major 
nation has formally acknowledged responsibility for maintaining 
maximum levels of employment, production, and incomes. In com¬ 
bination with the trend toward regulation and intervention, this has 
created what is usually called a ‘mixed economy,’ a system in which 
performance at any time is determined not only by the market and 
the interaction of producers and consumers but also by government 
policy. 

”... Even when the economic policymakers are willing to clamp 
down — which they often are not — the mixed economy has a strong 
inflationary bias. 

“Says Nobel laureate Paul A. Samuelson: ‘It is a terrible blemish 
on the mixed economy and a sad reflection on my generation of 
economists that we’re not the Merlins that can solve the problem. 
Inflation is deep in the nature of the welfare state. . . .’ 

• ••• 

“Whatever the causes, the inflationary bias of today's economy is 
a problem for theorists and forecasters alike. Economic theory is at 
its best when it is describing equilibrium positions, in which supply 
is equal to demand and prices are clearing the market. But, argues 
[Yale Professor James J Tobin, the behavior of the economy in the 
past few years has been characteristic of a system in disequilibrium: 
Markets are not cleared, supply does not equal demand. ‘Lots of 
people are working on the dynamics of markets,’ he observes, ‘but 
it’s going to be a long time before this gets synthesized into current 
theoretical structure.’ ” 



award is promised. To ex|»ee.t a prudently invested award 
to return a real yield of more than 1.5 per cent per year, 
and accordingly to discount in ailvanee by more than 1.5 
|ht cent per year, an amount found to he fair com|>cnsa- 
tion—in the absence of inflation—for damages suffered, 
would be to deny to the decedent’s estate in a wrongful 
death action the “just damages” to which (in Connecticut) 
if is statutorily entitled. Conn. (Jen. Stats. §52-555. 

Length of Time Discount Rate to be Applied 

Having ascertained the discount rate to be applied in 
reducing to present worth the year-by-year values placed 
upon the decedent’s lost future earning capacity, it remains 
to determine tin length of time over which these year-by¬ 
year values are to be discounted. Two <piestions are in¬ 
volved. First, whether present value is to be determined 
as of 1!(7>, the date of death, or 1!>74, the date of judgment. 
Second, from what point within • :i«*h fiscal year of lost 
future earning capacity the discoi ig process is to begin. 

Tin? first (piestion is intimately related to the subject 
of prejudgment interest. In the instant case, complete con¬ 
sistency with the use of "1!>71 dollars” rather than “1!)74 
dollars,” see note .‘14, infra, in the lost future earning ca¬ 
pacity valuations would calculate the total loss to the dece¬ 
dent for the destruction of future earning capacity in terms 
of “1!>71 dollars” discounted to their value at the time of 
her death, and this total loss would then be subject to pre¬ 
judgment interest at some rate, such as Connecticut’s six 
|mt cent |H*r annum legal interest, Conn. (Jen. Stats. § .‘57-1. 
”7 ”u, which would provide compensation both for the loss 
of use of this money be* /een the date of death and of judg¬ 
ment, and for the decline in value of the dollar during flu* 
same |H*riod, since of course payment will be tendered not 
in "lft71 dollars” but in “1!>74 dollars” of considerably less 
real purchasing power. 

Complete consistency is thwarted, however, by the Con 


necticut rule that prejudgment interest may not be awarded 
on unliquidated claims tor compensatory damages unless 
“the damage is of the sort which could reasonably be ascer¬ 
tained by due inquiry and investigation on the da* Q from 
which interest is awarded.” Unitrd Aircraft Corporation v. 
International Assn, of Machinists, lfil Conn. 79, 107 
(1971). Nothing is more conclusively established by the in¬ 
stant memorandum of decision than the difficulty of ascer¬ 
taining the amount of damages due in this case; accordingly 
an award of prejudgment interest as such would not be 
proper under Connecticut law. 

The Court of Apj*cals has addressed itself to just the 
situation presented herein. In Lelloy c. Sabcna lielgian 
World Airlines, 244 F.2d 2<ifi, 277 (2d Cir. 190;')), the district 
court judge bad discounted damages based on lost future 
earning ca]>acity to their value as of the date of death. 
Then, applying New York law which in turn required aj>- 
plication of Italian law', the trial judge found that Italian 
law would not allow an award of prejudgment interest for 
the period between the date of death and the date of judg¬ 
ment. The Court of Appeals affirmed the finding that pre¬ 
judgment interest could not be awarded, but required that 
damages be discounted only to the date of judgment. The 
Court of Ap|>eals indicated that when the law of the forum 
forbids prejudgment interest, that prohibition is to be 
narrowly construed and unless discounting to the date of 
death is specifically required, de facto prejudgment interest 
is to be awarded by discounting damages based on future 
earn : ngs only to the time of judgment. 

This case clearly falls within the Court of Apj*eals’ man¬ 
date. Connecticut’s prohibition on the award of prejudg¬ 
ment interest is not so sjtecific or |>ervasive as to suggest 
that discounting damages for the loss of future earning 
capacity merely to the time of judgment would conflict with 
Connecticut public j>olicy. Indeed, such a method of dis¬ 
counting is suggested by Connecticut’s formulation of the 


net’ll for tlisconntin term.s of present payment rather 
than value at time of death: “the trier must consider . . . 
the fact that a present cash payment will he made . . . 
G7m.se t. I'itzyrald, suprn, 1152 Conn, at 4<i!h Because of 
the difference in this case between the discount rate ami the 
appropriate prejudgment interest rate, the Court of Ap¬ 
peals’ remedial discounting process will still leave the 
plaintiff considerably short of the total recovery which 
would be produced by adding prejudgment interest to dam¬ 
ages discounted to 1!J7I, but the plaintiff is nevertheless en¬ 
titled to the benefit, however moderate, of having damages 
based on |>ost-judgmeiit future earning capacity reduced 
only to their value as of the time of judgment. 34 'Pile loss of 
earning capacity between the time of death and the date of 

34 If the future earning capacity values listed in Table I were discounted 
to July 1, 1971, rather than July 1, 1971, they would total $178,879. If 
the personal living expense values listed in Table II were discounted to 
July 1, 1971, rather than to July 1, 1974, they would total $149,268. 
Adding in the $100,000 awarded for the intangible loss of the capacity to 
enjoy life’s activities, the total award under the July 1, 1971, discounting 
process, exclusive of prejudgim-nt interest, would be $429,611. This is 
$1 1,445 less than the ju ’gn.. lit herein awarded pursuant to the July 1, 
1974, discounting method. However, prejudgment interest at six per 
cent per annum, without compounding, even if figured only on the 
$929,611 futur'- earnings portion of the $129,611 total damages under the 
1971 discounting method, would add $'i9,9Sth increasing the total award 
under the 1971 discounting method, witrr prejudgment interest, to 
$488,941, $44,885 more than the judgment herein awarded. 

It should lie noted that an even higher total award than that resulting 
from the 1971 discounting method plus prejudgment inti'rest would result 
from valuing the decedent's lost future earning capac.ty (for years from 
the date of judgment forward) in terms of “197 ' dollars” rather than 
"1971 dollars.” Under this method, the use of fixed salary levels without 
regard to future inflation and the use of an inflation adjusted discount 
rati' would continue, hut the federal government’s General Schedule of 
1974 rather than 1971 would tie usi-d to value the decedent’s year-by- 
year fi-iun- earning capacity for all fiscal years from 1975 forward. 
These values would then tie discounted hack to their present worth in 
1974. Under this method of computation, prejudgment interest, even if 
allowed, would I*- applicable only to the three years of earning capacity 
lost to the decedent between the date of death and the date of judgment, 
since in all other respects the judgment would already reflect the decline 
in the real purchasing power of the dollar lietween 1971 and 1971, and 
the fact that the decedent’s estate will not gain the use of the judgment 
until 1974. The current General Schedule, which went into effect on 
October 1, 1979, averages 16 and Ui per cent higher than the General 
Schedule in effect at the time of Mrs. Feldman's death. .See 5 U.S.C.A. 
§ 5992 (Supp. 1974, at 48). Applying this 16 and 'a per cent differential 
to lioth future earning capacity values and personal living expenses for 



judgment has already accrued. That loss, as of now, can 
no longer Ik; considered a loss of “future” earnings. Ac¬ 
cordingly, damages for lost earning capacity during the 
years between Mrs. Feldman’s death and judgment herein 
shall he computed at face value without discounting or the 
addition of prejudgment interest, and damages for lost 
earning capacity for years after the date of this judgment 
shall he discounted to their present value as of July 1, 
1974.** 

The second question concerning the length of time over 
which the discount rate is to he applied revolves around 
“the periodic times in the future,” C7m.sc v. Fitzgerald, 
supra, 132 Conn, at 470, at which the decedent would have 
received the value of her future earning capacity had she 
lived. In order to discount the value attributed to each 
fiscal year of Mrs. Feldman’s lost earning capacity simply 
for the number of years between the beginning of that fiscal 
year and July 1, 1974, it would have to he assumed that had 
she lived she would have received the value of her annual 
earning capacity in a lump sum every July 1, at the begin¬ 
ning (or end) of each fiscal year. Such an assumption of 
yearly intervals in the decedent’s receipt of the value of her 
future earning capacity, while avoiding the difficulty of 
discounting the year-hy-vear values by fractional numbers 
of years, would not fairly reflect the “periodic times in the 
future” by which present value is to he computed. In fact, 
the decedent would far more likely have received the value 

the fiscal years 1976 forward, as discounted to their present values in 
1974, would add $51,862 to the judgment herein, for a total of $195,918. 
However, since the evidence presented at trial on salary levels anil per¬ 
sonal living expenses was oriented primarily toward the calculation of 
these items in terms of “1971 dollars,” and since the computation of 
damages in terms of "1971 dollars” rather than ”1974 dollars” leads to 
a just result even in the absence of prejudgment interest, the Court will 
adhere to the plaintiff’s suggested methodology of computing damages in 
terms of "1971 dollars.” 

S5 The year-by jear values of the decedent’s lost future earning capacity 
have been computed on the basis of fiscal years ts-ginning on July 1 of 
each calendar year. See note 21, supra. For the sake of convenience, the 
present values for each fiscal year’s earning capacity will lie computed 
as of July 1, 1974, rather than the exact date of the judgment herein. 
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of Ikt earning enpneily in eiji .1 installments throughout 
ea»'h fisr*al year, in tin* form of monthly or semi-monthly 
payrheeks. Th»* amount of the lump sum rerpiirerl on July 
1, 1!>74, to provide (when compounded at 1.5 |>er wnt an¬ 
nually) an amount sullicient to pay out in erpial installments 
throughout any given fiscal year the total value of the 
decedent’s lost earning capacity for that year, can he ap¬ 
proximated bv discounting the value for that fiscal year’s 
lost earning capacity from a point mid way through that 
fiscal year, January I. The decedent's estate is thereby 
credited with retaining the use of the money awarded for 
each fiscal year’s lost earning capacity during one half of 
the year for which it was awarded, to reflect the reciprocal 
fact that, since she would not have received a lump sum 
payment of salary at the beginning of each fiscal year, the 
decedent herself, had she lived, would have had only one- 
half year’s use, on the average, of the total value of her 
earning capacity for each fiscal year. 1 * 

The total amount of damages suffered by Mrs. F'cldmun 
because of the destruction of her future earning capacity, 
as discounted to present value, is set forth in Table I. 37 

•’** The actual length of time during which one receiving payments of 
e<|ual amounts at equal intervals ha the use of, on the average, the 
entire amount received is one half of the time between the receipt of the 
fir t payment and receipt of the last payment. 'I'hus if a year’s salary 
is received >n monthly installments, one receives the use of the entire 
year’s salary for five and one-half months; if paid hy the week, one 
would have the use of the year’s salary for twenty five and one half 
weeks. The use of a point six months from the end of each fiscal year 
for discounting purposes in Table I and Table II, instead of a point 
five ami one half months from the end of each fiscal year, has a ile 
minimis effect on the present value computations, while contributing 
greatly to the convenience of the Court. Indeed, computation of present 
value from the middle of each fiscal year instead of from the end of each 
fiscal year enhances the plaintiff’s recovery in Table I by only $3,978, 
while increasing the deduction from plaintiff’s recovery for personal 
living expenses, as set forth in Table II, by only $1,098, for a net 
difference of only $2,880. 

37 The decedent’s retirement is computed in Table I as if her 65th birth¬ 
day would have occurred on June .'id, 2011, rather than May 2.’i, 2011. 
The expiration of the decedent’s 52 year life expectancy is similarly 
computed in Table II, infra, as falling on June .’if), 2023. (It is unclear 
whether the 52-year life expectancy stipulated to by the parties, see 
note 2-1, supra, was intended to run from the decedent’s 25th birthday 
on May 23, 1971, or from the date of her death on June 7, 1971.) 
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TABLE I 

Computation of Damages for Loss of Earning Capacity 


Fiscal 
year 
ending 
June 30, 

Value of lost 
earning capacity 

GS GS 

Level Salary 

Net after 
25% tax 

Discounted 
at 1.5% 
for (years) 

Present 
value on 
July 1, 
1974 

1972 

12-1 

$15,040 

$11,280 

-0- 

$11,280 

197.3 

12-2 

15,541 

11,656 

-O- 

11,656 

1974 

12-3 

16,042 

12,032 

-0- 

12,032 

1975 

12-4 

16,543 

12,407 

V‘i 

12,315 

1976 

12-5 

17,044 

12,783 

1'/2 

12,500 

1977 

12-5 

17,044 

12,783 

2>/ 2 

12,315 

1978 

12-5 

17,044 

12,783 

3Vfe 

12,134 

1979 

12-5 

17,044 

12,783 

4'/2 

11,954 

1980 

12-5 

17,044 

12,783 

51/2 

11,778 

1981 

12-5 

17,044 

12,783 

6>/ 2 

11,604 


12-5 

17,044 

12,783 

7 ft 

11,432 

1983 

12-5 

17,044 

12,783 

8i/ 2 

11,26.3 

1984 

12-5 

17-044 

12,783 

y/2 

11,097 

1985 

12-5 

17,044 

12,783 

101/2 

10,93.3 

1986 

12-6 

17,545 

13,159 

11'/a 

11,088 

1987 

12-7 

18,046 

13,535 

121/2 

11,236 

1988 

12-8 

18,547 

13,910 

131/2 

11.377 

1989 

12-9 

19,048 

14,286 

141/a 

11,1)12 

1990 

12-10 

19,549 

14,662 

151/2 

11,640 

1991 

13-5 

20,129 

15,097 

161/, 

11,808 

1992 

13-6 

20,721 

15,541 

171/2 

11,975 

1993 

13-7 

21,313 

15,985 

I 8 I /2 

12,136 

1994 

13-8 

21,905 

16,429 

H>'/2 

12,289 

1995 

13-9 

22,497 

16,873 

201/2 

12,434 

1996 

13-10 

23,089 

17,317 

211/2 

12,573 

1997 

14-5 

23,591 

17,693 

221/2 

12,656 

1998 

14-6 

24,285 

18,214 

231/2 

12,8.36 

1999 

14-7 

24,979 

18,734 

24i/ 2 

13,008 

2000 

14-8 

25,673 

19,255 

251/2 

13,172 

2001 

14-9 

26,367 

19,775 

261/2 

13,328 
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Fiscal 

year 

ending 

Value of lost 
earning capacity 


Disco u nU'fl 

Present 
value on 

GS 

GS 

Net after 

at 1.6% 

July 1, 
11)74 

June 30, 

Level 

Salary 

25% tax 

for (years) 

2002 

14 10 

27,Obi 

20 ,20b 

271/ 2 

i: 5,4 77 

2002 

ir>-f> 

27,483 

20,012 

28 <4 

12,484 

2004 

i;V<; 

28,201 

21,218 

201/ 2 

I2,b7b 

2005 

la-7 

20.000 

21,824 

201/ 2 

13,87)8 

200 <i 

17)-S 

20,007 

22,430 

211/ 2 

14,023 

2007 

1 7>-0 

20,717) 

22 ,02b 

22 Vi 

14,100 

200S 

15-10 

21,7)22 

22,(42 

22 Vi 

14,37)7 

2000 

lb-7) 

21,SSI 

22,011 

34 Vi 

14,30b 

2010 

Kid 

32,810 

24,bl4 

27)1/2 

14,7)00 

2011 

lb-7 

7r % 7 

27),218 

2 b Vi 

14,703 


$400,07)3 


V 

Damages for Destruction of Capacity 
to Enjoy Life’s Activities 

There is more to life than earning a living. r I’he capacity 
to earn money, although it “may well he the principal ele¬ 
ment of recovery resulting from | wrongful | death,” is hut 
part of the decedent’s overall “capacity to carry on life’s 
activities” for the destruction of which the decedent’s rep 
resentative is entitled to compensation. Floyd r. Fruit 
I ndu'trirs, I in:., supra, 144 Conn, at bf>0-b70. Evidence of 
a decedent's “appearance, health, background, (and) edu¬ 
cation” is pro|M*rly to lie considered relative to whether 
the decedent would have lived a “pleasurable” as well as a 
“profitable” life, as where an untimely death has deprived 
the decedent “of an opportunity to take his place in the 
community, . . . and to rear a family.” Mih'irdy r. Casrio, 
supra, 142 Conn, at Kb. “|E|videnco as to the decedent’* 
hobbies and recreations fis| admissible and, to the extent 
that the proof warrant |s|, |s|hould presumably operate 



to enhance the amount of the verdict.” Floyd v. Fruit In¬ 
dustries, hie., supra, 144 Conn, at (i7(i. Such evidence con¬ 
tributes to an “‘overall picture of the decedent's activi¬ 
ties,’” and has a “hearing on how ‘pleasurable’ the dece¬ 
dent’s future might have been,” thus enabling the trier of 
fact “to make an informed valuation of the total destruction 
of [the decedent’s] capacity to carry on life’s activities.” 
Waldron v. Raccio, supra, Conn. L.J., July 9, 1974, at 8. 

The decedent has already been credited with continued 
earning capacity during the years she expected to sj>end at 
home rearing children. Hut her estate is still due compen¬ 
sation for her loss of the capacity to enjoy the myriad ac¬ 
tivities life offers outside of working hours. There was 
evidence from her husband and from her friend Mr. 
Bourke thai the decedent derived much pleasure from 
sports such as cycling, skiing, and tennis, from entertaining 
friends as a hostess and from being entertained herself, 
and from travelling with her spouse. She was happy and 
well-adjusted, and attractive in appearance. She was in 
good health, and could exj>ect to live out the 52 years re¬ 
maining in her expected life span. Cf. note 24, supra. In 
addition to all this, she was by virtue of her education, her 
family background, and her marriage to a fellow pro¬ 
fessional in an extremely advantageous social and eco¬ 
nomic position. Her standard of living was likely to rise 
considerably over the course of her working life. See pages 
71-72, infra. Hence, she was especially likely to derive joy 
and satisfaction from life. 

A substantial award for the destructio: of the decedent’s 
capacity to enjoy life is clearly justified. However, since 
the Supreme Court of Connecticut has intimated that dam¬ 
ages for the destruction of earning capacity should be the 
“principal element of recovery” for the wrongful death of 
one “who earns a relatively large income,” Floyd v. Fruit 
Industries, Inc., supra, 144 Conn, at G70; see also Chase v. 
Fitzgerald, supra, 1.82 Conn, at 4G8-409, the award must be 
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relatively const!native in view of tin* substantial award of 
damages for the destruction of Mrs. Feldman's future earn¬ 
ing capacity. Witli these considerations in mind, and aware 
that tilt! Court must undertake “ ‘to do justice as best it can, 
although of necessity crudely,’” II aldron i. It/tcrio, supra, 
Conn. li.J., July !), 1!174, at S, ipioting Lane r. United Elec¬ 
tric Lif/ht tt Water Co., 90 Conn. !57>, .‘!7 (1917)), the Court 
awards $100,000 for the tlestruction of the decedent's ca¬ 
pacity to enjoy life’s activities. 

Damages for Conscious Pain and 
Suffering before Death 

Ante-mortem damages flowing from the same tort as 
caused wrongful death must be recovered, if at all, in the 
same action as seeks recovery for the death itself. Floyd 
v. Fruit Industries, Inc., supra, '44 Conn, at 009; Conn. 
(Jen. Stats. ' 7)2-7)99. In an effort at proving such damages, 
the plaintiff submitted a report on the crash prepared by 
the National Transportation Safety Bureau, which indi¬ 
cated that an intense fire began immediately upon impact 
and burned “to the point of near total destruction the upper 
portion of the fuselage and cabin area of the airplane.” 88 
Only two passengers and the co-pilot survived; two other 
crew members and 20 passengers perished. The accident 
was deemed survivable, since “the fuselage structure re¬ 
mained sufficiently intact to preclude the infliction of trau¬ 
matic, injuries to the occupants.” 39 Over half of the non- 
surviving passengers wen* found near the rear door of the 
plane, which in the absence of the stewardess, who had been 
injured on impact, could not he opened without the passen¬ 
gers being able to read detailed instructions. All of the 
p issongers killed in the disaster died of asphyxiation or 
burns or both. 

:w National Transportation Safety Board, Aircraft Accident Report: 
Allegheny Airlines, I nr., Altitun Prop Jet Convnir X 1,0/1,1,0, S583S, A'etc 
Ilm en, Connecticut, June 7, 1971, (11)72). Plaintiff’s Exhibit 6, at 1. 

™ l<l„ at 16-17. 



The j)!aintifT also submitted, by agreement with the de¬ 
fendant, excerpts from testimony given at the trial of Perry 
v. Allegheny Airlines, Inc., supra, by a survivor of the 
aircraft disaster in which the decedent herein lost her life. 
The defendant agreed to this manner of presenting the 
testimony. The survivor, Mr. Norman Kelly, anticipated 
the crash when he saw through the window that the plane 
was at an unusually low altitude. He cradled his head in 
his anus immediately before impact. After the crash the 
interior of the plane was pitch black; the right wing and 
the right-hand exterior of the plane were on fire. Mr. Kelly 
oj>ened the emergency door over the right wing, which was 
located next to his seat on the plane, lie was burned by a 
great rush of flame through the door and hurriedly shut it. 
lie heard a voice call the passengers to the exist at the rear 
of the plane. Since the hack of the plane was smoky and 
dark, Mr. Kelly decided to try the emergency door opposite 
his seat, opening over the left wing. The flames outside that 
door were less intense. One other passenger followed Mr. 
Kelly out the door, through the fire, and over the wing to 
safety. Within about a minu*e of their exi' the left wing 
exploded. 

The plaintiff’s final submissions of evidence on the dece¬ 
dent’s conscious pain and suffering and contemplation of 
death were the decedent’s death certificate and the report of 
the autopsy performed on the decedent’s remains. The death 
certificate indicated that death was “sudden,” and attributed 
it to “Asphyxia due to inhalation of smoke and Carbon 
Monoxide; Second and Third Degree Flame Burns of 
Body.” 40 The autopsy report noted that the body was ex 
tensively burned, with charring of the head, thorax, and 
extremities. No fractures of the skeleton were found, and 
the internal organs were normal, save for th<* lungs: these 
were congested and discolored, and showed the inhalation 


40 Connecticut State Department of Health, “Certified Copy of Death 
Record: Nancy Hollander Feldman,” Plaintiff’s Kxhihit 5. 



of black particulate matter. Although tin* skull was not 
fractured and the hrain showed no abnormalities, “a slight 
amount of what appeared to he cloths* olood, resembling 
hone marrow was present over the right parieto-occipital 
portion of the brain in the epidural pace.” 41 The report 
concluded that “The immediate cause of dea'h was pulmo¬ 
nary edema and congestion, associated with smoke inhala¬ 
tion and extensive charring burns of the entire body.” 42 

The evidence thus presented by the plaintiff, while laying 
a foundation for a finding that the decedent suffered prior 
to her death, fails to show the existence of any nexus be¬ 
tween the evidence that many of the passengers remained 
conscious after impact and the crucial question whether 
the decedent was likewise conscious after impact. No evi¬ 
dence was presented as to the location within the fuselage 
at which the decedent’s body was found. Were she found 
in the cluster of bodies at the rear of the plane, the infer¬ 
ence would be strong that she retained consciousness after 
the impact, acted to save her life, and had to face the frus¬ 
tration of her efforts at survival in the darkness, smoke, 
and heat of the burning fuselage. Conversely, wore she 
found in the area of her seat, the inference would he strong 
that the impact had rendered her unconscious by a blow to 
her head, causing the clotted blood noted in the autopsy, 
so that she was not aware of her ini|H*nding death. Nor was 
any evidence presented from which the Court could fairly 
infer that the decedent was aware of the proximity of dis¬ 
aster in advance of the actual impact. Mr. Kelley was alert 
to the situation only because he was monitoring the plane’s 
descent by looking out the window; the plane's altitude un¬ 
derwent no dramatic change indicative of disaster. 

Based on the proof adduced specifically on this point and 
on the totality of the circumstances of this case, the Court 

41 "Autopsy I pon the Body of Nancy II. Feldman,” Plaintiff's Kxhibit 8, 
at 

« /</. 


concludes that it would be too speculative to award damages 
for Mrs. Feldman’s conscious pain and suffering and con¬ 
templation of death. 

VI 

Deduction of Personal Living Expenses 

The total losses sustained by reason of the wrongful 
death of Mrs. Feldman amount to $51)9,953; $499,953 for the 
destruction of her future earning capacity and $100,000 for 
the destruction of her capacity to enjoy life’s activities. 
Connecticut law demands, however, that this amount he re¬ 
duced by the amount the decedent would have exjieuded on 
jM'rsonal living expenses had she lived, “if we hear in mind 
tiie underlying survivorship theory of our law, it becomes 
obvious that if fair unpensation is to be made for the loss 
incident to the total destruction, at death, of the capacity 
to carry on life’s activities, then in the case of a decedent 
who was subject ♦ the expense of maintaining himself there 
must be deducted i.om what would otherwise he fair com¬ 
pensation the reasonable expense of personal living during 
the probable duration of his lifetime.” Floyd v. Fruit In¬ 
dustries, Inc., supra, 144 Conn, at (J73-G74. 

Decedent’s Obligation of Self-Support 

Since Connecticut law provides for the deduction of per¬ 
sonal living exj>en.ses from damages otherwise recoverable 
for the destruction of earning capacity through wrongful 
death only “in the case of a decedent who was subject to 
the expense of maintaining himself,” Floyd v. Fruit In¬ 
dustries, Inc., supra, 144 Conn, at (>74, a threshold question 
in the inst..nt case is whether Mrs. Feldman was subject to 
the exj«i.se of maintaining herself. Most jurisdictions im 
JHjse upon u husband a duty to sup|>ort his sjiousc, enforce¬ 
able by both civil and criminal sanctions. See, e.g., Conn. 
(Jen. Stats. §§4fi-10; 53-304. However, since this duty is 
generally subject to the implied or expressed limitation 


that only “reasonable” support be suppln 1 by a husband, 
tin* Court (loos not tool that this duty exempts an income- 
earning wife in a dual caroor marriage from an obligation 
to apj*ortion a part of her income for her own support. To 
hold otherwise would he unnecessarily inconsistent with 
the trend of tin law, both judicially and legislatively pro¬ 
scribed, toward according women equal social ri. Ids and 
obligations absent compelling circumstances urging the 
contrary. See Frontier,, r. Richardson, 411 I’.S. <177 

(1 972); Heed v. Heed, 44>4 I'.S. 71 (1971). Compan Kahn 
r. Sheri,,, 42 U.S.L.W. 4:>91 (I'.S. April 24, 1974). Accord¬ 
ingly, the Court holds that the decedent herein was sub¬ 
ject to the expense of maintaining herself. 

Calculations of the Parties 

The parties differed considerably in their definition and 
assessment of |>ersonal living expenses. The plaintiff 
deemed such expenses to tie those required for “the neces¬ 
sary food, shelter, clothing and medicine that we both s|»ent 
to keep ourselves going in occupation.” 41 Plaintiff estimated 
that the decedent's share of their personal living cx|*enses 
in New Haven during tint last year of her life amounted to 
$90 |M*r month for rent and $20 per week for food, clothing, 
and medicine; these figures totalled $2,120 per year. Plain¬ 
tiff’.- future earnings expert rounded this amount to $2,l. r >0. 
Coder cross-examination, however, the plaintiff could ill- 
account for the $<!,<Xh t of income which his figure for |x*r- 
sonal living expenses left undis|*osed of from the approxi¬ 
mately $10,000 of after tax income enjoyed by the couple 
in 1970. The plaintiff spoke vaguely of travel, entertain 
merit, and unspecified savings and investments as consum¬ 
ing the rest of this income. 

The defendant's expert used statistics compiled by the 
I’nited States Department of Labor to arrive at a much 
different figure for personal living expenses. The basis 


♦- 1 R.T. at 80. 
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for the defendant's calculations wa> the $1 (>,.'545 total budget 
of a family of four, including two children, which in 1 !»71 
enjoyed a “higher level of living” in the metropolitan Wash¬ 
ington area. Of this budget, $12,002 went for “consumption 
items such as food, housing, transportation, clothing, jht- 
sonal care, medical wire, and family consumption,” accord¬ 
ing to the report of *he defendant’s expert. 44 The Depart¬ 
ment of Labor determined that a couple without children 
would spend 40 per cent of the figure for a family of four; 
a single person living alone woidd spend .’55 per cent. The 
defendant’s expert used the 35 {>er cent figure rather than 
one-half of the 40 jmt cent figure to derive a jx-rsonal living 
expense sum of $4,200 |>er year. From this he subtracted 
$200 for recreational expenses, a figure derived from sta¬ 
tistics showing that national recreational expenditures in 
1071 accounted for G.4 per cent of national personal con¬ 
sumption expenditures. The defendant’s expert ended up 
with a sum of $3,031 as the decedent’s probable net personal 
living expenses. 

Definition of Personal Living Expenses 

Both parties misperceived the proper ingredients of per¬ 
sonal living expenses. The phrase “refers to those j>ersonal 
ex {lenses which, und. r the .standard of living followed by a 
given decedent, it would have been reasonably necessary for 
him to incur in order to keep himself in such a condition of 
health and well-being that he could maintain his capacity to 
enjoy life’s activities, including the capacity to earn 
money.” Floyd v. Fruit Industries, Inc., supra, 144 Conn, 
at 675. (Emphasis added.) The plaintiff departs from this 
standard in seeking to have tin- decedent’s |>ersona! living 
ex|K“nses calculated at a flat figure derived from the couple’s 
final year in New Haven, notwithstanding the probability 
that the decedent’s income and standard of living would 
have risen steadily and substantially during her career in 


44 Defendant’s Exhibit F, »u;>ro note 2a, at 4-6. 



Washington. However, the existence «»!' a nexus between 
personal living expenses and standard of living does not 
mean, as the defendant would have it, that all expenses ex¬ 
cept for taxes, gifts, and narrowly defin* , “recreation” are 
incident to the maintenance of as high a standard of living 
as income will permit and hence are personal living ex- 
}>enses. Under the Connecticut rule, personal living ex¬ 
penses are those which cover the cast of maintaining the 
capacity to live well. Personal living expenses as so defined 
provide the .setting ».»r the precious gem of life, and while 
the cost of the setting may reflect the cost of the gem, it 
does not include it. Thus the Court concludes that the per¬ 
sonal living expenses deductible herein are the expenses, 
at a level appropriate to the decedent’s standard of living, 
for the basic necessities of life: food, shelter, clothing, 
health care. These basic necessities are generally satisfied 
in decreasingly Spartan fashion as a person’s available 
income rises; this circumstance must be taken into consid¬ 
eration. Moreover, the amount expended on basic neces¬ 
sities is often d'redly related to earning capacity, espe¬ 
cially in personality-oriented professional career where 
living style may be an attribute of success. Tims in assum¬ 
ing a professional’s rising earning capacity, it must also be 
assumed that expenditures for b; sic necessities will rise 
commensuratcly. 

Assessment of Decedent’s Personal Living Expenses 

The $2,120 per yeai which the plaintiff testified to as his 
estimation of the decedent’s personal living expenses in 
New Haven was revealed undei cross-examination as un¬ 
duly conservative in regard to clothing and to food. Plain¬ 
tiff's ex|>ert took a cautious iew of this evidence, increas¬ 
ing it to the rounder number of $2,1.'>0. The Court goes a 
step further, and adopts the still rounder figure of $2,200 
as a credible estimate of the decedent’s ante mortem level of 
personal living expenses. The plaintiff admitted, however. 


that higher living costs conhl he expected in Washington, 
at least as to some items. Moreover, the Court has con¬ 
cluded that the decedent would have secured employment 
in Washington at a starting salary .'>() per cent over that 
she was receiving in New Haven, and would receive annual 
increases thereafter averaging slightly over three per cent. 
See pages 27-29, supra. It would seem that at least half of 
the initial salary differential is reasonably attributable to 
higher living costs in Washington, and lienee the decedent’s 
personal living expenses for her first year in Washington 
may fairly he set at 2. r > per cent above her last year in New 
Haven. Thereafter, percentage increases in |>crsonal living 
c*xj>enses approximating similar percentage increases in 
earning capacity will serve to satisfy the Connecticut re¬ 
quirement for an appropriate d<*duction from the value of 
earning capacity to represent the cost of maintaining that 
capacity. Thus, the decedent’s probable personal living ex¬ 
penses are set at $2,7r>0 for her first year in Washington, 
that amount to be increased by three per cent for each year 
thereafter in which she has been credited with an increase 
in earning capacity. 45 

45 The $2,750 figure for the decedent’s personal living costs during her 
first year in Washington, derived by the Court by increasing by 25 per 
cent the $2,200 figure estimated for the decedent’s personal living ex¬ 
penses during her last year in New Haven, compares very favorably 
with the defendant’s expert's calculations when one factor in those 
calculations is adjusted. The defendant’s expert based his calculations 
on the estimated expenditures of a family of four in the Washington 
area for a "higher” level of living. .Sec page 70, supra. To reduce the 
figure applicable to a family of four to one applicable to decedent alone, 
a factor of ..'!5 was used. This factor of .35 is prescribed by government 
statisticians for use in determining the expenditures of a single person 
living alone. The prescrilied factor for determining the expenditures 
of two persons living together is .49 of the family-of-four figure. Since 
the decedent would have lieen living with her husband and have enjoyed 
consequent economies of scale, the appropriate factor for the defendant’s 
expert to have used was one-half of the .49 factor, or .245. Had the 
defendant’s expert used a .245 factor, but otherwise made the same 
assumptions, he would have derived a personal living expenses figure 
for the decedent of $2,750.06. This figure is obtained by multiplying the 
$12,002 base figure by .245, resulting in a product of $2,940.49. From 
this must lie subtracted a recreational expense adjustment. The de¬ 
fendant’s expert used a figure of .064, representing the percentage of 
national personal consumption spent for recreation. This percentage 
must lie multiplied by the .245 factor, yielding a revised factor of .0167, 


Surprisingly, not only tin- plaintiff but also the defendant 
treated personal living expenses solely as an item to lx de¬ 
ducted from year by-year valuations of the decedent’s lost 
future earning capacity. Thus both parties made allow¬ 
ance for personal living expenses by deducting them, in the 
same manner as future income taxes, from the gross value 
of each year’s lost future earning capacity. This method of 
calculation ignores the fact that what is to he deducted from 
“what would otherwise be fair coinjiensation’' is “the rea¬ 
sonable expense of personal living during the probable, 
duration of [the decedent’s] lifetime.” Floyd r. Fruit In¬ 
dustries, Inc., supra, 144 Conn, at (174 (emphasis added). 
The decedent had before her at the time of her death a 
probable life span of oil more years, of which only 40 were 
working years. See note 24, supra. The Court is required 
to deduct from the damages heretofore assessed the dece¬ 
dent’s personal living expenses during her 111 years of re¬ 
tirement as well as during her working life. 

In assessing the decedent's personal living expenses dur¬ 
ing her working years, the Court has recognized that "the 
amount expended on basic necessities is often directly re¬ 
lated to earning capacity.” Page 72, supra. Tims it would 
not he fair to assess the decedent’s personal living expenses 
during retirement at the same maximum level which they 
would have reached in her last year prior to retirement, 
when she has been credited with her highest earning capa¬ 
city. On the other hand, it cannot reasonably be assumed 
that a person accustomed to an affluent standard of living 
will upon retirement and the cessation of current income 
revert to living on the proverbial shoestring. While this is 
the current lot of many of the nation’s aged, the earning 
capacity with which the decedent has been credited and the 
favorable social and economic circumstances in which she 
could be exacted to have lived out her life are such that 

by which the $12,002 base figure is again multiplied. This produces a 
figure of $190.42, which when subtracted from $2,940.49 yields a net 
personal living expenses figure of $2,750.06. 



it may fairly he assum«>d that the decedent would have made 
adequate provision for her years in retirement. Tims her 
personal living expenses during these years n ist he put 
at a le\el high enough to he consistent with a continued high 
standard of living, while nevertheless reflecting the al once 
of the necessity to maintain a high earning capacity. The 
('ourt accordingly sets the decedent’s personal living ex- 
penses during retirement at $. r i,000 j>er year, a convenient 
figure which is aproximately one-quarter less than the per¬ 
sonal living expenses assessed for the decedent’s year of 
maximum earning capacity. 

Discounting of Personal Living Expenses 
to Present Value 

Connecticut law is unclear on whether personal living 
expenses are to he discounted to present value. The Court 
believes that logic and justice alike require that since the 
decedent’s estate is to receive only the present value of her 
lost future earning capacity, there should be charged 
against that only the present value of her future personal 
living exfienses. The purpose of discounting the future 
earning capacity values is to insure that the lump sum < f 
damages is no more than is necessary, when the earning 
I lower of money is considered, to provide the sums which 
the decedent was capable of receiving “at jieriodic times in 
the future.” Chase v. Fitzgerald, supra, 132 Conn, at 470. 
But jiersonal living expenses too are sums to he paid “at 
periodic times in the future.” To deduct from the present 
value of damage.-, to which the decedent has been found to 
he entitled the full amount of an exjienditure which would 
not have been incurred by the decedent until a future time, 
would have the effect of magnifying the proportion of the 
decedent’s future earning capacity which would have been 
consumed by personal living expenditures. 

The parties achieved the projter result of discounting to 
present value the decedent’s jiersonal living expenses by 
deducting those exjienses from each year’s value for lost 
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earning rapacity bt forc discounting Hint value to present 
worth. The same result may be achieved more directly by 
discounting the yearly figures assessed for personal living 
ex|K*nses, and deducting the sum of these discountful figures 
from the losses sustains! bv the decedent, which of course 
include the sum of the discounted future earning capacity 
figures. This latter method is in any event necessary to 
discount the personal living exjienses assess**! for the years 
of retirement, in which the decedent has been deemed to 
have no earning capacity, and so it is this method which has 
been used for all 52 years for which the decedent’s personal 
living expenses have been computed. The total amount of 
the deduction for Mrs. Feldman’s personal living expenses 
is accordingly set forth in Table II. 

TABLE II 

Computation of Deduction for Personal Living Expenses 

Fiscal year Personal liv- Discounted at Present value 
ending June 30, ing expenses 1.6% for (years) on July 1, 1974 


UiTli 

$2750 

-O- 

$2750 

1973 

2833 

-O- 

2833 

11)74 

2917 

- 0 - 

2917 

1975 

3005 

*/2 

2983 

i!>7<; 

3095 

1 t/2 

3027 

1977 

3095 

2 '/a 

2982 

197S 

3095 

3i/a 

2938 

1979 

3095 

4 '/a 

2894 

I9H0 

3095 

5i/a 

2852 

1981 

3095 

b'/a 

2809 

1982 

3095 

"Vi 

27.;s 

198,'{ 

3095 

8 i/a 

2727 

1984 

3095 

9'/a 

2087 

1985 

3095 

10 '/a 

2047 

19S(i 

3188 

ll'/a u 

2 <>8(> 

1987 

3284 

12 i/a 

272<i 

1988 

3382 

131/, 

27<i(i 

1989 

3484 

14i/a 

2807 
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Fiscal year 

Personal liv¬ 

Discounted at 

Present value 

ending June 30, 

ing expenses 

1.6% for (years) 

on July 1, 1974 

1990 

3588 

15^ 

2849 

1991 

3(596 

1(5*4 

2891 

1992 

3807 

171/2 

2934 

1993 

3921 

18i/ 2 

2977 

1994 

4038 

10i/ 2 

3020 

1995 

41(50 

20'/. 

3066 

199(5 

4284 

211/2 

3110 

1997 

4413 

22 i/j 

3157 

1998 

4545 

231/2 

3203 

1999 

4(582 

24*4 

3251 

2000 

4822 

251/2 

3299 

2001 

4967 

261/2 

3348 

2002 

5116 

271/2 

3397 

2003 

52(59 

281/, 

3447 

2004 

5427 

291/2 

3498 

2005 

5590 

301/2 

3550 

200(5 

5758 

3H/2 

3602 

2007 

5931 

321/a 

3656 

2008 

6109 

331/2 

3710 

2(X)9 

6292 

341/2 

37(54 

2010 

(5481 

351/2 

3820 

2011 

(5(575 

3(51/2 

387(5 

2012 

5000 

371/2 

28(51 

2013 

5000 

381/2 

2818 

2014 

5000 

391 /, 

2777 

2015 

5000 

401/2 

2736 

2016 

5000 

411/2 

2(595 

2017 

5000 

421/2 

2656 

2018 

5000 

431/2 

2616 

2019 

5000 

441/2 

2578 

2020 

5000 

451/2 

2540 

2021 

5000 

4(!i/ 2 

2502 

2022 

5000 

47*/2 

24(55 

2023 

5000 

48i/ 2 

2429 


$155,897 
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Award of Net Damages 

The net amount of the damages to which tin* plaintiff is 
entitled is thus $499,951} for the destruction of future earn¬ 
ing capacity (Table I, .supra), plus $100,000 for the destruc¬ 
tion of the capacity to enjoy life’s activities, less $155,897 
for the |H‘isonal living expenses which the decedent would 
Jiave incurred (Table II, supra) which equals $444,050. 

In addition to “just damages,” the Connecticut wrongful 
death statute provides for the recovery of funeral expenses. 
Conn. (Jen. Stats. { 52-555. Although funeral expenses were 
claimed in the complaint, no evidence of their amount was 
adduced at trial. Accordingly, no funeral expenses are 
awarded. 

Dismissal of Plaintiff’s Personal Cause of Action 

Besides suing as the administrator of the estate of the 
decedent, the plaintiff also purjrorts to sue on Ids own be¬ 
half for loss of consortium and companionship and other 
unspecified damages. No such cause of action exists under 
Connecticut law, which makes a wrongful death action on 
behalf of the decedent the sole vehicle for the recovery—at 
least by intestate successors of the decedent—of |>ost-mor¬ 
tem damages resulting from the death of the decedent. 
Fnran v. Cnrangelo, 153 Conn. 350, 359-302 (1900); Chase 
v. Fitzgerald, supra, 152 Conn, at 407. It is accordingly 
OHDKRKD that the plaintiff's suit on his own behalf be 
dismissed with prejudice. 

The Court having found $444,050 to he just damages for 
the wrongful death of Nancy Hollander Feldman, it is 
OHDKRKD that judgment enter in that amount against 
the defendant, on behalf of the plaintiff as the administra¬ 
tor of the estate of the decedent. 


SO OHDKRKD. 
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Dated at Hartford, Connecticut, this 1st dav of August, 
1974. 


M. Joseph Bluinenfcld 


M. Joseph Blumrnkeld 
United, States District Judge 
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Appendix 

The deflator used throughout the Appendix is the Con¬ 
sumer Price Index (CPI). This was the deflator used hy 
the parties’ experts in their respective comments on infla¬ 
tion. Moreover, as opposed to such other deflators as the 
Wholesale Price Index and the (JN’P Deflator, the CPI, 
which is based on retail prices for goods and services 
purchased by urban wage earners and clerical workers, 
seemed most relevant to the effect of inflation under study 
herein—the effect on the purchasing power of an individual 
urban professional. The Court recognizes that the CPI is 
currently under revision in response to criticism of its 
accuracy. See generally, “Serious flaws in the popular price 
indexes,” liu.stwss Wrck, April 27, 11)74, at Sti-'fl. Hut the 
fact remains that the CPI has been deemed sufficiently 
reliable hy offici Is of government, labor, and management 
to be tied directly to the incomes of 50 million Social 
Security and food stamp recipients, government pension* rs, 
and workers. See “The deceptive lure of indexation,” 
liusinrss Wnk, May 25, 1074, at 147. Compared to the 
billions of dollars thus distributed through escalation 
clauses tied to the CPI, the sums to he discounted herein 
are paltry indeed, and in the absence of any more accurate 
deflator suitable for the task, the Court feels it is reasonable 
to use the CPI to determine an inflation adjusted discount 
rate. Of course, improvements in the CPI effected subse¬ 
quently to this case must be considered—along with tin* 
Court’s disavowal of any claim * economic exj>ertise—in 
assessing the continuing validity of the calculations herein 
and their applicability to circumstances other than those 
before this Court in this case. 

Data on CPI levels were obtained from the 1074 Eco¬ 
nomic Ilrport of tin ■ I'rrsidrnt (1 f>74 Kill*), at ‘>00, ’Fable 
C 44 In order to conform to the models’ assumptions that 
investments were made on the first dav of each vear, the 
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CPI figures in all the tables of tli«r Appendix won* adjusted 
to reflect the approximate level on January 1 of each year, 
instead of the figure listed in the 1974 KRP—the average; 
level for the entire year. This adjustment was |x*rfonned 
by taking the* average of the CPI’s annual figures for two 
successive years. Thus, where Table* A-I shows the* CPI 
on January 1, 1992, to be 90.1, this represents the* two-year 
average* of the* 19(11 annual average; CPI figure* of H9.fi, anel 
the 19(12 annual average CPI figure of 90.fi. The* January 
1, 1974, CPI figure* of 139.0 was de*rived by extrapolation 
from the December 1973 figure of 138.5 proviele*el by the* 
ERP.* 

Data on inte*rest rate*s we*re* obtained from the* 1974 ERP, 
at 317, Table C-58, which gives, inter alia, annual average 
yields on three-month Tre*asury bills for eve*ry year from 
1929 through 1973 (Tables A-I anel A ll), on three-to-five- 
ve*ar notes ami bonds for eve*ry ye*ar from 1939 through 
1973 (Table* A-III), anel on ten-to-fifte*en-year taxable 
bonds for every year from 1942 through 1973 (’Fable 
A-IV). 2 Since year-to-year changes in ave*rage* annual gov- 
emrnent obligation yields have been consielerably more 
irregular than the ge*ne*ral upward curve; of the CPI, ne> 
effort was made* to adjust the* figure*s for annual ave*rage; 
yields to produce figure's applicable specifically tei the; first 
day of each year. 

1 Since the tables of the Appendix were compiled. 1974 monthly CPI 
averages were obtained by the Court in a telephone interview with Mr. 
M. I*. Jackman, Chief Economist, Office of Consumer Prices, Bureau of 
Labor Statistics, United States Department of Later. These figures are 
as follows: 


January 1974 

139.7 

February 1974 

141.6 

March 1974 

143.1 

April 1974 

144.2 

May 1974 

145.6 


The average of the December 1973 and January 1974 monthly CPI 
averages yields the more accurate figure of 139.1 for the CPI as of 
January 1, 1974. 

2 The yields on long-term taxable bonds were based on fifteen-year bonds 
through March 1952, on twelve-year tends from April 1952 through 
March 1953, and on ten-year tenths thereafter. 1974 KKP, at 318, 
Table C-68, n. 4. 



Table A-I computes the effective annual yield, after 
inflation, or “real yield,” of one (1) unit invested on the 
first day of every year from through 1973, with inter¬ 
est paid at the annual average rate for each year of three- 
month Treasury hills, and with the entire principle and 
interest reinvested in the same fashion for each succeeding 
year through 1973. 3 

An illustrative reading of the first line id' Table A-I, 
starting with the left-hand column, reveals the following: 
Had $1,000 been invested in accordance with the model’s 
assumptions on January 1, 1940, it would have been worth 
$2,944.00 on Jan larv 1, 1974, for a net yield of $1,344.00, 
or 134 per cent, which when divided by the 34-year term of 
the investment is a real yield of 3.93 per cent |s r year. 
Hut on January 1, 1974. the CIM was 233 per cent above 
its level on January I, 1940, having increased an average 
of 0.H4 per cent per year. The hypothetical investor thus 
lost an average of 2.9 per cent |*er year in the purchasing 
power of his invested money. While the investor had 
$2,334.00 on January 1, 1974, instead of the $1,000 lie had 
on January 1, 1940, he needed $3,330 on January I, 1974, 
to buy what his $1,000 could have purchased on January 
1. 1940. 

Table A II was compiled on the basis of the same data 
and methodology as was 'Fable A-I, but covers only the 

3 It should noted that Tables A-I and A-II assume that the invest¬ 
ment made on the first day of each year was compounded anniuilly 
thereafter, A continually reinvested investment in three month Treasury 
bills would actually lie compounded quarterly, i.e., the four times a year 
when each set of three-month bills would Is* redeemed and its principle 
and interest reinvested in another set of three-month bills. The point 
of the model was not to replicate exactly the yield on continually rein- 
vested three-month Treasury bills, which liecause of their large denomi¬ 
nations are hardly a practicable means of reinvesting the interest on 
anything but a huge investment, but rather to examine the yield on a 
hypothetical investment instrument which offered annual comfMiunding at 
the rate of return contemporaneously offered on thn-e-month Treasury 
bills, which rat** of return was the sort of “risk-free” rat** of return 
which the parties to this case agreed was the standard to be used in 
setting a discount rate. 


period of relatively low and stable inflation from 1952 
tli rough 19(if». 

Table A-III computes the real yield of one (1) unit in¬ 
vested for a term of ten to fifteen years on the first day 
of every year from 1942 through 1994, with interest paid 
and compounded annually at the annual average rate of 
interest paid on long-term (ten to fifteen years) taxable 
government bonds purchased in the year in which the 
investment was assumed to have been made. 4 

Table A-IV computes the reai yield after inflation of 
one (1) unit invested for a term of three years on .‘lie first 
day of every year from 1940 through 1971, with interest 
paid and compounded annually at the annual average rate 
of interest paid on short-term (three to five years) taxable 
government notes and bonds purchased in the year in which 
the investment was assumed to have been made.* 

Tables All I and A-IV differ from Tables A-I and All 
in that the investments within each model v *re assumed 
to have been held for approximately the same I. ngtli of time, 
as determined by the term of the government securities 
upon the yield of which the model was based. Thus all 
investments in Table A -111 were assumed to have been held 
for between ten and fifteen years, and all investments in 
Table A-IV' were assumed to ha e been held for three years. 
This allows direct comparison between the real yields of 

* As with the Treasury bill model, the point of the long-term bond model 
(Table A-III) and the short-term note model (Table A-IV) was not to 
replicate* exactly actual investments but rather to examine the real 
yields on hypothetical investments offering the yields obtainable on 
sophisticated forms of government debt and, in the case of notes and 
bonds, subject to the constraint of having that yield fixed for the term 
of the bond. Annual compounding was made a feature of the notes and 
bonds models in order to avoid understating their effective return. 
Marginally higher returns yet might have been achieved by compounding 
each year’s interest payment at some rate of interest prevailing at the 
time of the compounding, rather than at the rate of interest at whirh 
the bond was sold. But this would have introduced into the model a level 
of complexity with which the Court was not prepared to cope absent a 
more compelling reason therefor. 
i See note 4 of this Appendix, supra. 
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similar investments held for tin* same length of time during 
periods of differing rates of inflation. 


TABLE A I 


Treasury Bill Model 1940-1974 


Value on 

Jan. 1. 1974 
of 1 invented 
on Jan. 1, 

Fffrrtivi 

annual 

interest 

CPI on dale 
of investment 
(Jan. 1. 1974 
139.0) 

% Change 
in CPI 

Average 
annual 
% change 
in CPI 

Fffertivg 
annual 
interest less 
average annual 
% change 
in CPI 

1940 - 

2.34406 

3.95 

41.8 

233 

6.84 

—2.9 

1941 - 

2.34373 

4.07 

43.1 

223 

6.74 

—27 

1942 - 

2.34132 

4.19 

46.5 

199 

6.21 

—2.0 

1943 - 

2.33371 

4.30 

50.4 

176 

5.67 

—1.4 

1944 - 

2.32504 

4.42 

62.3 

166 

6.53 

—1.1 

1945 - 

2.31635 

4.54 

53.3 

161 

6.54 

—1.0 

1946 - 

2.30770 

4.67 

56.2 

147 

5.26 

— .6 

1947- 

2.29908 

4.81 

62.7 

122 

4.51 

.3 

1948 - 

2.28550 

4.94 

69.5 

100 

3.85 

1.1 

1949 - 

2.26198 

6.05 

71.7 

93.9 

3.76 

1.3 

1950 - 

2.23732 

5.16 

71.8 

93 6 

3.90 

1.3 

1951 - 

2.21040 

5.26 

75.0 

85.3 

3.71 

1.6 

1952- 

2.17662 

6.35 

78.7 

76.6 

3.48 

1.9 

1953- 

2.13885 

5.42 

79.8 

74.2 

3.53 

1.9 

1954 - 

2.09833 

5.49 

80.3 

73.1 

3.66 

1.8 

1955 - 

2.07852 

5.68 

80.3 

73.1 

3.85 

1.8 

1956- 

2.04271 

6.79 

80.8 

72.0 

4.00 

1.8 

1957 - 

1.98982 

5.82 

82.4 

68.7 

4.04 

1.8 

1958 - 

1.92687 

5.79 

85.5 

62.6 

3.91 

1.9 

1959 - 

1.89208 

5.95 

87.0 

59.8 

3.98 

2.0 

i960 - 

1.82977 

5.93 

88.0 

58.0 

1 14 

1.8 

1961 - 

1.77772 

6.98 

89.2 

65.8 

4.29 

1.7 

1962- 

1.73643 

6.14 

90.1 

64.3 

4 52 

1.6 

1963 - 

1.68949 

6.27 

91.2 

62.4 

4.76 

1 5 

1964 - 

1.63779 

6.38 

92.3 

60.6 

5.06 

1.3 

1965 - 

1.58166 

6.46 

93.7 

48.3 

5.37 

1.1 

1966 - 

1.52150 

6.52 

95.9 

44.9 

6.62 

.9 

1967 - 

1.45069 

6.44 

98.6 

41.0 

5.86 

.6 

1968 - 

1.39060 

6.51 

102.1 

36.1 

6.02 

.5 

1969 - 

1.32012 

6.40 

107.0 

29.9 

5.98 

.4 

1970 - 

1.23749 

6.94 

113.1 

22.9 

5 73 

.2 

1971 - 

1.16242 

5.41 

118.5 

17.3 

6 77 

— .4 

1972 - 

1.11399 

6.70 

123.3 

12.7 

6.37 

— .7 

1973 - 

1.07410 

7.41 

127.5 

9.02 

9.02 

—1.6 


SelwU-d averages 


1969- 1973: —.4 

1964 - 1973: 2 

1959- 1973: .7 

1954 - 1973: 1.0 

1949 - 1973: 1.1 

1944 - 1973: .9 

1940- 1973: .5 




Value on 
Jan. 1. 19«7 
of I invented 
on Jan. 1, 

1952- 1.50040 

1953- 1.47437 

1954- 1.44644 

1955 - 1.43278 

1956 - 1.40810 
1957- 1.37164 

1958 - 1.32825 

1959 - 1.30426 
1960- 1.26131 
1961 - 1.22543 

1962- 1.19697 

1963- 1.16461 

1964 - 1.12898 

1965 - 1.09028 
1966- 1.04881 
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TABLE A II 

Treasury Bill Model 1952-1967 


Effective 


Effort!*# 

annual 

interest 

Cf'I on data 
of investment 
(Jan. 1. 1917 

= 98.•) 

% Chance 
in CPI 

anneal 

Average inter*** tea# 

% change % change 

in CPI in CPI 

3.34 

78.7 

25.3 

1.68 

1.7 

3.39 

79.8 

23.6 

1.68 

1.7 

3.43 

80.3 

22.8 

1.75 

1.7 

3.61 

80.3 

22.8 

1.90 

1.7 

3.71 

80.8 

22.0 

2.00 

1.7 

3.72 

82.4 

18.9 

1.89 

1.8 

3.65 

85.5 

15.3 

1.70 

2.0 

3.80 

87.0 

13.3 

1.67 

2.1 

3.73 

88.0 

12.0 

1.72 

2.0 

3.76 

‘ 89.2 

10.5 

1.76 

2.0 

3.94 

90.1 

9.43 

1.89 

2.1 

4.12 

91.2 

8.11 

2.03 

2.1 

4.30 

92.3 

6.83 

2.28 

2.0 

4.51 

93.7 

5.23 

2.61 

1.9 

4.88 

95.9 

2.82 

2.82 

2.1 


Selected averages 


1952- 1966: 

1.9 

1957- 1966: 

2.0 

1962- 1966: 

2.0 
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TABLE A III 

10-15 Year Federal Bond Model 


■e * 

i:' 

U 5 

“5 S 

■a -o 9 . 

is 

a * 2g 

►, 

3 

m 

E 

m 

SL 

• 

3 

• 

m 

m 

e 

• 

■ 

3 

ja 

*9 

J 

0 

E 

1 

H 

E 

Sc 

s. 

to 

!| 

• 

i 

“■a 

■o ? 

3 c 
►*- 

"3 a 

3 •» 

C 9 

ie 

*9 a 

£ E 

i S S 

V. C 

• J 1 " 
s *s 
si e 
KfS 

s 

o - „ 

f- t • 

*3 

3 

C 

C 

to 

• 

ii 

S 

_ CO. 

is- 
s * 2 

J:s 

S.'S 

1942-57 

82.4 

46.5 

77.2 

15 

5.15 

2.46 

440 

2.93 

-2.2 

1943-58 

85.5 

60.4 

69.6 

15 

4.64 

2.47 

442 

2.95 

-1.7 

1944-59 

87.0 

52.3 

66.3 

15 

4.42 

2.48 

444 

2.96 

— 1.5 

1945-60 

88.0 

63.3 

62.7 

15 

4.18 

2.37 

421 

2.81 

— 1.4 

1946-61 

89.2 

56.2 

68.7 

15 

3.91 

2.19 

384 

2.56 

-1.4 

1947-62 

90.1 

62.7 

43.7 

15 

2.91 

2.25 

396 

2.64 

- .3 

1948-63 

91.2 

69.5 

31.2 

15 

2.08 

2.44 

440 

2.93 

.9 

1949-64 

92.3 

71.7 

28.7 

15 

1.91 

2.31 

4'9 

2.72 

.8 

1950-65 

93.7 

71.8 

30.5 

15 

2.03 

2.32 

* 

2.74 

.7 

1951-66 

95.9 

75.0 

27.9 

15 

1.86 

2.67 

463 

3.09 

1.2 

1952-64 

92.3 

78.7 

17.2 

12 

1.44 

2.68 

374 

3.12 

1.7 

1953-63 

91.2 

79.8 

14.3 

10 

1.43 

2.94 

336 

3.36 

1.9 

1954-64 

92.3 

80.3 

14.9 

10 

1.49 

2.55 

287 

2.87 

1.4 

1955-65 

93.7 

80.3 

16.7 

10 

1.67 

2.84 

323 

3.23 

1.6 

1956-66 

95.9 

80.8 

18.7 

10 

1.87 

3.08 

354 

3.54 

1.7 

1957-67 

98.6 

82.4 

19.6 

10 

1.96 

3.47 

407 

4.07 

2.1 

1958-68 

102.1 

85.5 

19.4 

10 

1.94 

3.43 

401 

4.01 

2.1 

1959-69 

107.0 

87.0 

23.0 

10 

2.30 

4.07 

491 

4.91 

2.6 

1960-70 

113.1 

88.0 

28.5 

10 

2.85 

4.01 

482 

4.82 

2.0 

1961-71 

118.5 

89.2 

32.8 

10 

3.28 

3.90 

466 

4.66 

1.4 

1962-72 

123.3 

90.1 

36.8 

10 

3.68 

3.95 

474 

4.74 

1.1 

1963-73 

127.5 

91.2 

39.8 

10 

3.98 

4.00 

480 

4.80 

.8 

1964-74 

139.0 

92.3 

60.6 

10 

5.06 

4.15 

602 

6.02 

.0 






Selected 

averages 



1960-1964: 1.0 

1955-1964: 1.5 

1950-1964: 1.5 

1945-1964: 1.0 

1942-1964 : 0.7 

1952-1956: 1.6 





3-5 Year Federal Note Model 
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TRANSCRIPT OF EVIDENCE 

[ 12] (Plaintiff’s Exhibits 1, 2, .'1, 4, f>, 7, 8, 10, 11, 12 and 14 
for identification: Received in evidence.) 

THE COURT: Are the other numbers retired or are we 
savin# them for — 

MR. DOUGLAS: The other numbers are still there, but 
some of them will have to be identified by witnesses. 

THE COURT: All right. 

MIC DOUGLAS: Your Honor, I would like to just read 
the Plaintiff’s Exhibit 1, which is the first stipulation en¬ 
tered into by the parties. 

“1. Defendant Allegheny Airlines, Inc. is legally respon¬ 
sible for the death of plaintiff’s decedent, Nancy Hollander 
Feldman, and is therefore liable to plaintiff in an amount 
to be determined by the Court 

“2. Plaintiff Reid Laurence Feldman, both on his own 
behalf and in his capacity as representative of the Estate 
of Nancy Hollander Feldman, in consideration of the above 
stipulation of responsibility and liability by defendant 
hereby waives all claims and rights either he personally 
or the the Estate of Nancy Hollander Feldman may have 
had to punitive or exemplary damages.” 

T12] With respect to stipulation No. 2, the key matter so far 
as facts are concerned, which is Plaintiffs Exhibit 2, are 
that: 

“1. Nancy Hollander Feldman was twenty-five years of 
age at the time of her death; 

“2. Nancy Hollander Feldman was in good health im¬ 
mediately preceding the accident which caused her death; 

“3. A white woman aged twenty-five years has a life 
expectancy of fifty-two additional years.” 

Your Honor, at this time I would like to move the intro- 
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duction o r Plaintiff's Exhibit ti. The defendant has con- 
oeded authenticity as to this document, which is an excerpt 
from the National Transportation Safety Board report, but 
has reserved the right to oppose its admission. 

THE COURT: Do I have the document? 

MR. DOUGLAS: Yes, you do. It is PlaintifT’s Exhibit 6, 
your Honor. 

THE COURT: All right. 

MR. DOUGLAS: It’s excerpts from that report. 

THE COURT: What is the nature of the objection? 

MR. MOLLER: The nature of the objection, your Honor, 
is it is immaterial to the issue of damages and, secondly, 
[14 | that as a report of the NTSB it is not admissible in 
evidence in a civil action. 

THE COURT: What is your claim as to its relevancy? 

MR. DOUGLAS: Its relevance is that it shows the nature 
of the accident, bearing on pain and suffering, showing that 
the plane did not explode on contact, that there was fire 
after it landed and that the fire took some time. It bears 
on the length of time during which Nancy Feldman en¬ 
dured pain and suffering. 

MR. MOLLER: I think more competent evidence of that 
is Mr. Kelly’s testimony, which is already agreed to go 
before your Honor. 

This is a report obviously of an investigation by the 
NTSB sometime afterwards and I claim that there are 
many matters in it that really have no relevancy. 

THE COURT: Overruled. May be a full exhibit. 

(Plaintiff’s Exhibit 6 for identification: Received in 
evidence.) 

MR. MOLLER. Out of habit, your Honor, I take an 
exception. 
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THE COURT: And in the hope of breaking it, I remind 
you that in this court it isn’t necessary. You get them 
automatically. 

[15] MR. DOUGLAS: Your Honor, 1 would like to read 
three pages from the testimony of Norman Kelly. We have 
reproduced his testimony as Plaintiff’s Exhibit 7. 

THE COURT: Who is Norman Kelly? 

MR. DOUGLAS: Pardon me? 

THE COURT: Who is he? 

MR. DOUGLAS: Norman Kelly was a survivor of the 
crash. He testified in the Perry case. The parties have 
agreed that his testimony can come in, in lieu of having 
to call him to testify at another time. 

THE COURT: All right. 

MR. DOUGLAS: Ami the testimony has been received 
in evidence. 

I would invite your Honor’s attention to Page 172 of 
Exhibit 7, which I believe is the third page, and I would 
like to read starting at Line 24 on Page 172 of Mr. Kelly’s 
testimony in the Perry case. 

“We come out of a cloud-like cover and you could see — 
I could see straight down because I was looking out of the 
right window and I could see water. We continued to de¬ 
scend until we got to a point where it seemed unbelievably 
[Hi] low to me. Ami I thought we were going to do one of 
two things: Either come off of the water onto a runway or 
crash. 

“Well, T took a position of pushing my head into the seat 
in front of me, pushing my hands onto the seat that I was 
sitting in. I thought we were going to crash; my opinion. 
So 1 know more than done this and we did crash. 

“It sounded as though the right prop had hit first, but I 


could he mistaken. And the plane vibrated somewhat, but 
it seemed to me as though we were still on a descent and 
we hit a couple of items and finally ground to a stop. 

“All the lights in the plane were out. It. was pitch black. 
Where I was sitting, when I picked my head up and looked 
out, there was flames all over on the right-hand side on 
the outside of the plane. The right wing was ablaze and 
the ground was in flames. 

“I proceeded to take off my seat belt, with some difficulty. 
It might have only been a couple of seconds or so, but it 
seemed like hours. I finally got it off, and turned around, 
kneeled on the seat that I was sitting in, opened the emer¬ 
gency door that was in the seat, or on the side of the seat 
f 17 ] right behind where I was sitting. When I opened that 
door, the flames shot in from the right wing four or five feet 
or so. It got the right-hand side of my face, anus, clothes 
and started the upholstery and the overhead on fire. 

“I partially closed that door back up again, turned 
around on the seat that I was sitting in and stood up. At 
♦ hat time, someone hollered from the back of the aircraft. 

jrder to get out to go to the back. 

‘1 looked towards the back. It was smoky and dark, 
f looked towards the front. It was also dark. 

“At that time I thought that was the end. I figured the 
only way I could possibly get out, if I was to get out at all, 
was the opposite door that I had just tried to get out of. 

“So 1 proceeded across the aisle. When I got to the seat 
where the left-hand emergency door was, that door w r as 
already opened. I don’t know how or why, but I hadn’t 
seen it up to that time. 

“I proceeded to the door, looking out. The left wing was 
imbedded in a cottage. 1 know now it was a cottage; I 
didn’t know then whether it was a house, a cottage, or a 
bathhouse, or anything of that nature. 


[18] “Tlit* left wing seemed to he partially ripped away 
from the fuselage of the plane. That too was in flames. 

“The flames were up about the height of the door, where 
I was, and forward of that the flames were shooting a little 
higher. 

“The wing had an oil or jet fuel slick on it. 

“I stepper! out onto the left wing, and because it was 
slippery, and T didn’t want to fall backwards, I held onto 
the fuselage. That was quite hot at the time, and my hands, 
the meat of my hands would stay right on the plane. 

“f went forward part of the wing, jumped off, and ran 
through the fire, and dove into a brook. 

“I proceeded up the brook somewhat, thirty or forty feet 

or so. 

“I would say from the time that I left the w’ing, and I 
turned around anti looked at the left wing, probably about 
a minute had passed, and the left wing blew up. 

“From then on I met Janet McKay in a swamp. 

“Question: She was another passenger? 

“Answer: She was another passenger that followed me 
out of the aircraft. 

[19] “Question: How* long was it from the time that the 
crash occurred, the impact occurred, until the explosion, or 
the bursting, what was the bursting into flame of the wing? 

“Answer: Well, the right wing apparently was on fire 
already. When the final .explosion of the left wing — I 
would sav it is about a minute from the time I left the wing. 
From the time of the crash to the time I got out I would 
say it is about a minute, flat. 

“It seemed like hours, but a minute is quite a lengthy 
time, if you ever look at your watch.” 


MR. DOUGLAS: That went through the nii<l<lle of 
Pago 17fi. 

Your Honor, I would like to road briefly from Exhibit 5, 
which is the Death Certificate of Nancy Hollander Feldman, 
which has been received in evidence. 

Part one, as you will notice, states: 

Asphyxia is the cause of death — excuse me. I want to 
quote it accurately. Lot me start again. 

“Death was caused by:”, and then written in are the 
following: 

“Asphyxia due to inhalation of smoke and carbon mon¬ 
oxide; second and third degree flame bums of body”. 

r201 And on the right-hand column it says, “Sudden” op¬ 
posite those two .descriptions. 

Now, your Honor, I would like to read briefly from Ex¬ 
hibit 8, which is the Autopsy. And this has been received 
in evidence. 

Turning to the bottom part of the first page, 1 ask the 
Court’s indulgence while I read this. 

This is an autopsy upon the body of Nancy II. Feldman, 
described as Body No. 7, State Police .'540!). The bottom of 
the first page: 

“EXTERNAL EXAMINATION OF THE BODY: The 
body was that of a young female, weighing PH) pounds, 
and measuring approximately 00 inches in length. The skin 
and subcutaneous tissue was extensively burned. 

“There is full thickness loss of the skin over the face, 
both arms, right lateral chest, left medial thigh, beneath 
both knees, and over the superior aspect of the back. The 
fat of the right breast protrudes through the anterior 
charred skin. Both hands are extensively charred, as are 


th«* tibiae. The dorsal aspects of both feet are charred, 
exposing bone. Tin* bones of the thorax are also exposed. 
The external genitalia are those of an adult female and 
show no significant burns. 

r21 | “Examination of head reveals the scalp to be absent, 
and the calvarium to be charred. The skin over the nose is 
absent. The lips are charred and contracted. The neck is 
symmetrical and the strap muscles are exposed.” 

Turning to the next, and skipping the next paragraph: 

“HEART: Weight: 170 grams. The heart was essentially 
unremarkable on appearance. No injuries were noted. The 
valves were intact. The coronary arteries were normal in 
distribution and origin. No arteriosclerotic changes were 
noted. No abnormalities were noted in the myocardium. 

“LENDS: Weight: Right: f>80 grams. Left: .‘580 grains. 
The pleural surfaces were smooth, and glistening bilater¬ 
ally. The texture of the lungs was firm, due to marked 
edema and congestion. The lungs had an intense, purple 
color. The tracheal-bronchial tree was unobstructed. The 
mucosa of the tracheal-bronchial tree, however, was covered 
with black particulate matter.” 

Next page. “ABDOMEN: No excess fluid was noted in 
the peritoneal cavity. The major organs were all in their 
normal anatomical position. The appendix was present and 
r22] retrocecal. Clear urine was present in the bladder. 

“SKELETON: No fractures of the skull, thorax or pelvis 
were noted. A slight thoraco lumbar scoliosis was present. 

“SKTTLL AND CONTENTS: No external abnormalities 
were noted over the surface of the skull. The skull was 
opened without difficulty and a slight amount of what ap¬ 
peared to be clotted blood, resembling bone marrow was 
present over the right parieto occipital portion of the brain 
in the epidural space. No subarachnoid or subdural blood 
was present. The blood vessels at the base of tlie brain 



wen* free of arteriosclerosis. Moth cerebral hemispheres 
had a firm consistency and appeared coagulated. No ex¬ 
ternal abnormalities were noted and no abnormalities were 
seen on cut section. After removal of the brain from the 
skull, no fractures were noted over the vault of the calva¬ 
rium or the base of the skull. 

“CONCLUSION: The immediate cause of death was 
pulmonary edema and congestion, associated with smoke 
inhalation and extensive charring burns of the entire body.” 

And Dr. Solitare, M.D., Pathologist, signed that on the 
next page. 

12M1 1 call Reid feldman. 

REID FELDMAN, called as a witness, being first duly 
sworn, was examined, and testified as follows: 

THE CLERK: Please state your full name for the 
Court, and your address. 

THE WITNESS: Reid L. Feldman, 4M8 Sentinel 
Drive, Hethesda, Maryland. 

DIRECT EXAMINATION 
BY MR. DOIJHLAS: 

Q Mr. Feldman, are you the plaintiff in this case! 

A Well, as representative of the estate I am, that’s 
right. 

Q And are you the Administrator of Nancy Feldman’s 
estate! 

A Yes, I am. 

Q By whom are you employed! 

A Pm employed by the 1J.S. Senate as a Legislative 
Assistant to Senator Edmund Muskie. 

Q When did you and Nancy Hollander get married? 

A We got married in .lime of l%8. 


Q And on June fith, 1971 where were the two of you! 
A We were in Bethesda at her parents’ home. We had 
just moved down there from New Haven. 

[24] Q What were you and your wife doing on that day? 

A Well, we were preparing for the next few weeks, 
when she was going to look for a job. I was going to look 
for a job and prepare for the Bar and we were going to 
look for a plaee to live. 

Q In what area? 

A We were planning to look for work? 

Q Yes. 

A Well, she was planning to look for work in her field, 
legislative analysis; and I was planning to work as an at¬ 
torney. 

Q (leographically, where was this? 

A In the Washington area. 

Q On the next day, June 7th, 1971, did she go to the 
Washington Airport? 

A Yes, she did. 

Q Which airport was that? 

A The Washington National Airport. 

Q Ami where was she flying to? 

A She was flying to New Haven. 

Q Did you drive her to the airport that day? 

A Yes, I did. 

Q Did you leave her at the outside, or did you walk 
her to the gate? 

A No, I walked her to the gate. 

[2:")] Q Do you know what airline she was going on? 

A Yes, I do. 

Q What was that? 

A Allegheny. 


Q Ami do you know where that flight was going! 

A Yes. It was going to New Haven. 

Q Did vou see her board the plane! 

A Yes, I did. 

Q When w r as the last time you saw her alive! 

A When she hoarded that plane. 

O And how did you hear of’ the crash and your wife’s 
death! 

A Well, later that morning I was driving in our car 
and heard of the crash over the radio. 

Q Why was she going up to New Haven! 

A Well, she was going back up because her employer 
had asked her to go up, and she felt a responsibility to work 
the last few days of — I believe the Connecticut General 
Session was finishing up its work. 

Q Who was her employer! 

A Cogen, Holt & Associates. 

Q And where were they located! 

A In New Haven. 

Q And when had you moved to Washington! 

A Well, we had moved our belongings just that weekend 
from New Haven to Washington; June 4th, 5th. I think 
f2f> 1 the 5th. 

Q And how old was Nancy at the time of her death! 

A She was twenty-five. 

Q Now, when did you first meet her? 

A We first met in elementary school. 

Q Where! 

A That was at Parkwood Elementary School in Ken¬ 
sington, Maryland. 

Q Is that near Washington! 

A Well, Kensington is adjoining to Bethesda. Both 



Kensington and Bethesda art* both suburbs of Washington, 

D.C. 

Q What junior high schools did the two of you attend? 

A We both attended Kensington Junior High School 
together. 

Q Then where did you go to high school? 

A Again we went together, to Walter Johnson High 
School in Bethesda. 

Q Where did Nancy go to college? 

A She went to the University of Pennsylvania in Phila¬ 
delphia. 

Q And where did you go to college? 

A 1 went to Columbia College, Columbia University, in 
New York City. 

Q When did you graduate from college? 

[271 A Tn 1968. 

Q And when did Nancy graduate? 

A Also in 1968. Both in the spring. 

Q 1 want to show you a book of Plaintiff’s Exhibits and 
direct your attention to Plaintiff’s Exhibit 10, which has 
been received in evidence. What is this document? 

A This is a transcript of my wife’s college record. 

Q Did she hold down any class positions while she was 
in college? 

A Yes. She was the — I believe the Vice-President of 
her class in her first year, and she was involved in student 
government, a delegate to the student government. 

Q Did she have a scholarship during college? 

A Yes, she did. It was a scholarship awarded by the 
United States Justice Department. 

Q Now, did you see each other seriously during college? 

A Yes, we did, beginning in the summer between our 
sophomore and junior years. 




Q Did there come a time when the two of you decided 
to get married ? 

A Yes. 

Q When wits that? That is to say, when did you decide? 

A Well, we decided in the fall of our junior year in 
college. 

Q And what were your plans as to the time you expected 
f28] to get marriedT 

A Well, we expected to get married at the time we both 
graduated from college. We were engaged for almost two 
full years. 

Q And in what city were you married? 

A In Washington, D.C. 

Q Now, I want to show you Exhibit No. 9, which has 
been marked for identification hut not received in evidence. 
I ask you if you can identify that exhibit? 

A Yes, I can. It is a resume for my wife. 

Q Who prepared it? 

A She did. 

Q Do you know when? 

A Well, I believe it would be in the winter months of 
1969; that is, the early months of 1969 — .January, Febru¬ 
ary, March perhaps. 

Q After you got married where did you settle down? 

A In New Haven. 

Q And what were you doing there? 

A Well, I was going to law school. I didn’t go right 
into law school, but — 

Q And when were you due to graduate from law school? 

A In June of 1971. 

Q w hat law school? 

A Yale Law School. 
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[29] Q Flocking at Exhibit 9 for identification, is that ac¬ 
curate? 

A Yes. 

MII. DOUGLAS: Your Honor, I move the admission 
of Exhibit No. 9. 

MR. MOLLER: No objection. 

THE COURT: Full exhibit. 

(Plaintiff’s Exhibit 9 for identification: 

Received in evidence.) 

BY MR. DOUGLAS: 

Q Mr. Feldman, do you know what your wife did in the 
Office of the Solicitor, US. Department of Labor, which is 
referred to in the paragraph which is the second under 
“Employment Experience”? 

A Yes, I do. She worked, I guess, when she was a fresh¬ 
man and sophomore in college as a secretary, typist and so 
forth, and then worked as a budget analyst. She worked 
there for three consecutive summers. 

Q And what she did is described in that paragraph? 

A That’s correct. She did evaluate the personnel costs 
of the Office of the Solicitor. 

Q Looking to the material under “Extra Curricular Ac¬ 
tivities” the statement is made: “Throughout high school 
I did volunteer work at Junior Village, a home for foster 
children”. 

r.30] What di<l she do there, if you know? 

A Well, the work she did, I believe, was in connection 
with a club to which she belonged and they would take the 
children on trips, prepare events for them, and I think as 
well as just visit them regularly. 

Q Were the jobs with the Labor Department paying 
jobs ? 

A Yes, they were. 



Q Now, Mr. Feldman, who paid your law school tuition? 

A My parents did. 

Q And during the period that you were in law school 
did Nancy’s parents help the two of you out in any way? 

A Yes, they did. They gave us a sum of a hundred dol¬ 
lars a month. 

Q Do you recall what Nancy’s first job was in New 
Haven? 

A Well, her first permanent job was with the New Haven 
Legal Assistance Association. She had a couple of tempo¬ 
rary jobs, office jobs, while she was waiting to find a job she 
wanted to take on a permanent basis. 

Q And what did she do at New Haven Legal Assistance? 

A She was in the Research Department of New Haven 
Legal Assistance. The Research Department did work for 
the Director of the Legal Assistance Association, Mr. Dan- 
forth, as well as doing work for individual lawyers who were 
involved in cases. 

[dl | She, as reflected in the resume, developed a cost benefit 
analysis system, analyzing how the budget of the Legal 
Assistance Association was spent. She did some analytical 
work on the kind of cases and the kind of complaints that 
clients in New Haven had. And she did work for attorneys 
on the staff of Legal Assistance, helping them prepare for 
cases. 

For instance, she would do an analysis of residents of a 
particular part of New Haven as background for the case 
they may have been working on. 

Q Do you recall what she was paid there? 

A About I per year. 

Q Now, when did she join the Cogen, Holt firm which 
you referred to? 

A Well, she joined that firm in the fall of 1%9. 



Q Were any of the people there personal friends of 
Nancy’s, or yours, or your families’ prior to the time that 
she started work there? 

A No. 

Q What was her starting salary? 

A I believe it was about $6,500 per year. 

Q And did she work at Cogen, Holt until June of 71 ? 

A Yes, she did. 

Q And do you recall what her salary was at the time 
of her death? 

A $10,000 per year. 

[32] Q When did you graduate from the law school at 
Yale? 

A I graduated in June of 1971. 

Q And during the period 1968, when you got out of col¬ 
lege and were married, until you got out of law school, did 
you yourself have any jobs? 

A ‘ Yes, r did. 

Q What were they? 

A I worked as Legislative Assistant to Senator Joseph 
Tydings of Maryland. 

T w’orked for two law firms: DeBeVoise, Plimpton, Lyons 
& Oates in New York City; and Steptoe & Johnson in Wash¬ 
ington, I).( 

T also worked for Yale University. And when I first ar¬ 
rived my work for Yale University was as a Teaching As¬ 
sociate. And when I first arrived in New Haven I worked 
for a small construction contracting firm in New Haven. 
It’s the S. Barry Jennings Company. 

Q What di<l you do for them? 

A Well, that was in the summer of 1968. I installed 
screens and helped fabricate screens in their shop. 

Q Were those paying jobs? 

A Yes, all of them. 


Q Now, during the period that you worked for DeBe- 
Voi.se, Plimpton, in New York, what summer was that? 

A That was the summer of 1970. 

l.T’l And where did the two of you live while you were 
working there? 

A In New Haven. At our home in New Haven. 

Q Well, did you stay in New York during the week, or 
how did you work the transportation? 

A No. f commuted by train every morning and ev' ry 
evening, hack and forth. 

Q From New Haven to New York? 

A That’s correct. 

Q And why did the two of you continue to live in New 
Haven during this period? 

A Well, my wife had — her job was more important 
than mv temporary job. 1 didn’t feel that I would want to 
move away from New Haven if that interfered with her 
permanent job, merely for a temporary summer experience. 

Q Can you describe in general terms the nature of 
Nancy’s work at Cogen, Holt? 

A Yes. (Jenerally it was legislative analysis. She 
worked with four clients, municipalities primarily, analyz¬ 
ing their problems, analyzing and evaluating government 
programs, presenting the fruits of her analysis in written 
form arid in oral form. 

Q Did she like her work ? 

A Very much. 

Q How was that shown? 

f.’>4 | A Well, she worked hard at it, she told me she liked 
it. It was obvious she enjoyed it. 

Q V hat did she like working about it? 

A Well, I think she liked the intellectual challenge and 
she liked to deal with political kinds of problems; not po- 
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litical in the normal sense of running for elective office, 
hut working with people who have different concerns and 
trying to solve their problems. 

Q How often was she absent from work, that you know 
of, while she worked at these jobs in New Haven? 

A Very rarely. 

Q Did she work in the evening or on weekends ever? 

A Yes, she did. She worked both at her office and at 
home very, very often. 

THE COURT: What do you mean, in the evenings 
very very often ? 

THE WITNESS: Well, she would bring work home 
very, very often. 

THE COURT: I see. 

BY MR. DOUGLAS: 

Q How about the weekends? 

A Bring work home on the evenings and on weekends. 

Q How about working in the office? 

A She would put in long days, stayed late hours. She 
preferred to bring her work home with her. 

[35] Q How would you describe her qualities in this work? 

A Well, I would describe her as being very capable. She 
was very intelligent. She was articulate. She got along 
very well with people. She was imaginative and she was 
sensitive. She expressed herself very well. And she had a 
very good mind for this sort of work. 

Q What were the two of you planning to do after gradu¬ 
ation, after your graduation from law school? 

A We were both planning to work in Washington, D.C. 

Q Why in Washington? 

A Well, that’s where we both grew up. It’s a place we 



f«*lt had the best job opportunities for both of us, und her 
family was then*. 

Q Ami what did she want to do? 

A She wanted to continue working in her career. 

Q At the time of her death had she actually applied 
for a job in Washington? 

A I don’t believe she formally submitted any applica¬ 
tions. She had talked to a number of jieoplc about the 
possibility and she had begun exploring the possibilities 
of work there. 

Q Why hadn’t she filed a formal application? 

A Well, we were expecting that she would as soon as 
she got back from New Haven that week, the week she was 
killed. I was planning to take the Bar that week and we 
f‘If!| had a short trip planned, so she had plenty of time 
before we took oil” trip before the Bar to make all the 
formal applications and followup. 

Q Had she updated her resume? 

A 1 don’t believe so. 

Q I)o you know why not ? 

A Well, that week I believe she was planning to do it, 
the week that she was killed. 

Q What kind of a correspondent was Nancy? 

A Very poor correspondent. She preferred to communi¬ 
cate by telephone, long distances. 

Q Did Nancy ever discuss with you the possibility of 
improving her qualifications in her field? 

A Yes, she did. 

Q And what did she say and have in mind? 

A Well, that year we both wanted to go to Washington 
and she was considering the possibility of going to law 
school in the fall of 1!*71. 

Q Had she applied to a law school ? 

A Yes. she had 



Q Which one! 

A George Washington. 

Q Had she been accepted! 

A Yes, she had. 

Q Rut bad she made up her mind that that’s what she 

[37] wanted to do? 

A No. I think she and I both felt that it was a close 
decision as to whether or not she should go to law’ school. 
We felt that it might allow her to have more responsibility 
as her career progressed in the same field and to gain a 
higher salary, but she enjoyed working very much in what 
she was doing and I think she was quite satisfied w'ith that. 
So she hadn't decided whether to begin or resume working 
immediately or pursue her career by going to law school. 

Q Had she had any discussions with anyone about a 
possible job in Washington? 

A Well, yes, she had. We talked about it often. We 
talked to our friends about it. 

Q But had she discussed it with anybody? 

A Yes. I overheard her talking to people and I know 
that at one time she talked to a representative of the United 
States Conference of Mayors about the possibility of work¬ 
ing for him when we got to Washington. 

Q Where was that discussion held? 

A That was at the Annual Meeting of the Connecticut 
Conference of Mayors. The Connecticut Conference of 
Mayors being a major client of the firm for which she 
worked. 

Q And do you know the person with whom she discussed 
that! 

A I believe it was Allen Beals who was at the United 

[38] States Conference for Mayors. 

Q And what did she tell him and what did she tell you? 
A Well, I remember that she came back from that meet- 
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ing — and this is just one instance where she discussed it 
and we discussed it — hut she came back from that meet¬ 
ing ami told me about bow she had mentioned to him that 
she was interested working for him, that we would be 
coining to Washing, n within the next few months, and 
she told me he expressed interest in her work there. Ami 
she, at that time, was very excited about that as one pos¬ 
sibility for her to investigate. 

MR. DOUR LAS: Your Honor, would this be a con¬ 
venient time to take a short recessf 

THE COURT: Sure. I’m very liberal in that regard. 
(Short recess.) 

• • • • • 

1421 BY MR. DOUGLAS: 

Q Mr. Feldman, before the recess at one point you testi¬ 
fied that fluring one summer you worked in the office of 
Senator Tydings. Do you remember that testimony? 

A Yes, I do. 

Q And while you were working there was your wife 
Nancy working anywhere? 

A Yes. She was employed at the Equal Employment 
Opportunity Commission in Washington. 

Q And in what capacity? 

A She was a Research Analyst for them. 

Til E*('OFRT: Which summer was that ? 

THE WITNESS: This was in the summer of 1!>69, 
your Honor. 

BY MR. DOUGLAS: 

142 ! Q Do you recall what she was paid ? 

A Yes. She was paid about $120 per week. It was a 
GS scale. Some level. A hundred twenty a week was about 
it. 




Q Do you recall how many months she worked for the 
Legal Aid Society in New Haven? 

A I believe it was about eight months. 

Q Now, Mr. Feldman, what do you do in your present 
job, by way of summary? 

A By way of summary — 

MR. MOLLER: T am going to object to that. What 
he does is immaterial. 

MR. DOUGLAS: Your Honor, I’m getting into the 
job opportunities for his wife in Washington. 

THE COURT: You mean his familiarity with them? 

MR. DOUGLAS: Yes. 

THE COURT: You want to qualify him as — 

MR. DOUGLAS: Yes, your Honor; knowing some¬ 
thing about the field. 

THE COURT: Overruled. For that purpose. 

A I am Legislative Assistant to Senator Muskie and 
my job involves analyzing proposed legislation, recommend¬ 
ing to him how to vote on it, drafting speeches and memo¬ 
randa for him. 

BY MR. DOUGLAS: 

Q I think that’s enough on that. But now are you 
familiar with the job opportunities for young people in 
legislative work on Capitol Hill? 
r 441 A Yes. 

Q And how about the job opportunities in such work 
for people who aren’t law school graduates? 

A Well, the opportunities are great. 

Q What do they do? 

A Well, they do similar work, similar work to what I 
do myself. 
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Q Turning for a moment to Nancy, what did she enjoy 
in the way of activities outside of tier job? 

A Well, she enjoyed a great many activities. She en¬ 
joyed s|M»rts. She played tennis, very often, very well. She 
liked to ski. She liked entertaining, and we would enter¬ 
tain often. She was involved in the law school community. 
She worked with Law Wives, the group there. 

Q Excuse me. What are Law Wives! 

A That’s the name of a group at the law' school of 
people who are married to members of the law school class. 

Q Anything else she enjoyed doing outside of work? 
What about bicyclingf 

A Well, that’s right, excuse me. She liked to bicycle. 
She actually bicycled to work most every day. 

Q Mr. Feldman, what were you and your wife’s neces¬ 
sary living expenses in New Haven? 

A Well, about $4,000 per year. 

Q And how was that split between the two of you? 

[4. r i] A Well, it was split, I think, a little more for myself 
than for her because I ate more, and so forth. But it was 
split roughly evenly. 

Q Did you and Nancy have plans for a family? 

A Yes, we did. 

Q Mow many children did you and she plan to have? 

A Well, we had planned to have perhaps two children. 

Q And di<l you and she plan for her to take time off 
from her career for the children? 

A Yes, we did. 

Q And how long was that? 

A Well, she felt that she would want to take off to 
raise the children until they got to school age. I don’t think 
she would have completely abandoned any contact with 
her career, but she wanted to devote time to raising the 
children before they reached school age. 
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Q Did you have any period of time? 

A Well, that might have been anywhere from — of 
course, depending on how many children — anywhere from 
four to eight years. 

Q And during that period of four to eight years did she 
plan to drop her career entirely? 

A No. I believe and her plans included maintaining 
contact, perhaps working part time at home, just to keep 
up her contact with the field <luring the period when she was 
f 401 raising children. 

Q And did you have a general idea when you wished to 
have children? 

A Probably about five years after we began working 
in Washington. 

Q That would have been about thirty years of age for 
her? 

A She would have been about thirty years old, that’s 
correct. 

Q And why did you have that time in mind? 

A Well, she wanted definitely to get established in a 
career in Washington and she didn’t want to wait until 
she was much older than thirty to have children, and that 
seems to be about the time. 

Q Did she look forward to having children? 

A Very much. 

Q Did she plan to return to work after the children 
were started? 

A Definitely. 

Q What makes you say that? 

A Well, she told me often. We discussed it often. We 
both felt that she would be most happy if she could main¬ 
tain a career of her own in addition to bearing and raising 
children, giving them the love that parents want to give to 
their children. 
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| 47) We both felt that she, her life, would he most fulfilled 
if she continued to pursue the career she had already begun. 

Q And in what Held would you describe that f 

A Well, in the same field that she had begun working 
in; legislative analysis and working with government pro¬ 
grams and government problems. 

Now, Mr. Feldman, what kind of an automobile driver 
was she? 

A Good. 

Q During the years you knew her how was her health? 

A Excellent. 

Q Ami, Mr. Feldman, how long were you married? 

A Three years. 

Q What kind of a marriage was it? 

A It was a very good marriage. 

And what kind of a person was Nancy? 

A Well, she was a very intelligent person, very warm, 
she had a very full personality, very bright and, well, I 
was in love with the girl. 

Q W ell, I want to show you Exhibit No. 13 for identi¬ 
fication. 

A This is a picture of my wife. 

MIL DOFHLAS: I don’t know whether you have 
that or not, your Honor. 

14^1 Til E ('(>1 UT: This is a copy ? 

MIf. nortJEAS: Yes. 

THE corin’: Yes, I have it. 

BY MIC Don; LAS: 

Q When was that taken? 

A That was taken in the winter months of 1!)7() to '71; 
just a few months before she was killed. 
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MR. DOUGEAS: Your Honor, I move the admission 
into evidence of Exhibit No. 13. 

MR. MOLLER: No objection. 

THE COURT: Full exhibit. 

(Plaintiff’s Exhibit 13 for identification: Received in 
evidence.) 

BY MR. DOUGEAS: 

Q Mr. Feldman, have you remarried! 

A No. 

Q Are vou engaged! 

A No. * 

Q I)o you have any plans in that direction! 

A No. 

MR. DOUGLAS: That completes the Direct exam¬ 
ination, your IIonor. 

1401 CROSS-EX A MI NAT 1 ON 
BY MR. MOEEER: 

Q Mr. Feldman, can I inquire, sir, of what Bars you 
are a member! 

A Of the Bar of the District of Columbia. 

Q I take it you did not take a bar examination in 
Maryland! 

A That’s correct. 

Q Nor in Connecticut! 

A That’s correct. 

Q Nor in New York! 

A That’s correct. 

THE COERT: You left out California. Most of them 
take California. 

MR. MOEEER: Is that right! Perhaps that’s why 
I hear so many screwy decisions from California. 
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MV MM. MOLLKR: 

Q Mr. Feldman, I take it, then, after your graduation 
from Vale Law School that you went directly into work 
for Senator Muskie? 

A No, that’s not true. 

Q All right. What was your work thenT 

A Well, directly after my graduation I mourned for a 
month or two. 

Q I appreciate that, sir. 

(HO| A I didn’t do anything. 

Q Mut I mean as far as your working. 

A What was my next job after that! 

Q Ves, sir. 

A I’m sorry. I didn’t understand. 

Well, I worked for the Democratic presidential cam¬ 
paign. Not for Senator Muskie, hut for Senator McGovern. 

Q And was that a paid .joh? 

A Well, initially it was not. I go' only expenses for that. 

Q But then coming along to your next job, it was with 
Senator Muskie? 

A That’s correct. 

Q What was vour pay scale, sir? 

A When I began working one year ago it was $18,000 
a year. 

Q And what is it now? 

A 21,000. 

Q Do you have non legal assistants also working for 
you or under you, Mr. Feldman? 

A Yes. 

Q And what are they paid? 

A Well, I have a secretary paid about 0,70*); a |x*rson 
paid 1 ,.'>00 with no advanced degree — 111,(XX), pardon me. 
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Q With no advanced degree? 

[51J A That’s correct. 

Q And yonr wife, Mrs. Feldman, did not have an ad¬ 
vanced degree? 

A Well, the person I was talking about I don’t believe 
has even a college degree, just some college. $13,0(M) a year. 

Q Right. Hut you said with no advanced degree. That 
was your language, was it not, Mr. Feldman; with no ad¬ 
vanced degree, 111,(MM)? 

A That’s correct. 

Q And your wife did not have any advanced degree? 

A No degree beyond the Bachelor of Arts, that’s correct. 

Q All right. Now you stated that she had applied to 
George Washington University? 

A That’s correct. 

Q And had she taken her L.S.A.T.? 

A Yes. 

Q And can you recall what her score was? 

A 660. 

Q And I take it at college she was just below B student? 

A She was about a B student. Her average in the last 
year was higher than her average at the beginning. 

Q Well, her overall average was under 3, wasn’t it? 

[52] A 1 believe it was just about 3. 

Q 2.04, wasn’t it? 

A That’s what the transcript says. 

O So that she would be just under a B student? 

A I assume that’s what — I don’t know exactly what 
the grading scale is. 

Q Well, you have it in front of you. Would you mind 
looking at it, sir? 

A Sure. 

The transcript, do you want me to go? 
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(J Right. it says 2.94, correct ? 

A Right. At the bottom of each term it shows the term 
average. For instance, in the spring of ’tiS it was .'{.5. 
Cumulative average at the end of that time was 2.94. 

Ami so forth. It goes hack like that. That’s right, 

2.94. 

Q So cumulative average would go, starting the first 
year — I am referring to Kxhihit 10 — 2.4, 2.a. 2.0. 2.07, 
2.80, 2.H2, 2.90, 2.91 and a cumulative of the last semester 
of 2.94? 

A Yes. 

Q And as of dune of 1971 she had not definitely ac¬ 
cepted the (leorge Washington haw School acceptance? 

A That’s correct. 

Q And as far as you know — 

(52] A Pardon me. She had. 

Q She had applied and accepted, but — 

A Didn’t accept. And she had put down a deposit. 

When were you accepted by Yale, sir? When did you 
semi in your indication that you were going to go to Yale? 

A Well, they asked me for a deposit and I put it down 
soon after I got the acceptance. 

Q Right. In other words, from your recollection, you 
were accepted before April 15th, were you not? 

A This is in the spring of 19(i8. 

Q Yes. 

A I think so. 

Q In other words, the point of the matter is that in all 
probability if a person has been accepted in law school 
these days and has not yet made her mind up by dune 7th, 
isn’t it more reasonably probable than not that she would 
not have gone to (ieorge Washington? 

A I don’t know. We felt that she was, at that time, 




losa 


very busy in finishing up her work and she was planning 
to go through tin* job application process and think about 
the option which was held open of going to law' school the 
week that she was killed. 

Q But all of your conversations that you had that Mr. 
Douglas elicited from you was conversation with respect 
[ f>41 to going to work ? 

A I beg your pardon, you asked me what I testified to 
Mr. Douglas! We had conversations very often because it 
was very important to us and we talked about all the 
options, including law school and going to work. 

Q Mr. Feldman, if you don’t understand my question 
would you let me know! I’ll be glad to rephrase it. 

My question was was it not so that the testimony 
elicited from you from Mr. Douglas about conversations 
with respect to your wife’s future were conversations with 
respect to working in Washington! 

A I still don’t understand. You asked me what Mr. 
Douglas elicited from me. 

Q Sir, do you recall testifying in answer to Mr. Douglas’ 
question as to whether or not you can recall her talking to 
many people about attempting to find a job in Washington! 

A I remember testifying that she did talk to many 
people about attempting to find a job in Washington. 

Q And that she wished to work in Washington because 
of the job opportunities there! 

A That was one of the reasons she wanted to move there, 
that’s correct. 

Q Yes. And actually the Washington area is perhaps 
one of the more expensive areas in the country in which to 
rWil live, isn’t it! 

A Well, it depends on the time you’re talking. Some¬ 
times it’s more expensive, sometimes it’s less expensive. 
It depends on the economic cycles. 
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Q Mut we’ll say 1070 — in 11)74 it’s certainly more ex- 
pensive to live in the Washington area than many other 
areas of the country, is it not ? 

Mil. DOUGLAS: Voiir Honor, 1 object. I don’t 
think — 

MR. MOIil.KIt: I’ll withdraw the question. 

MV MR. MOM.HR: 

Q Sir, do you feel — 

A I mean it was no more expensive in Washington than 
it was in New Haven. 

Q Sir, do you feel that you presently, by yourself — 
I take it in your home on - is it Sentinel Drive! 

A That’s right. 

Q Do you rent or do you own! 

A That’s my parents’ residence and that’s where I 
reside. 

Q All right. Mut at the present time you are earning 
$21,000 to support yourself, correct T 

A That’s correct. 

Q And do you think it’s reasonably probable that Mrs. 
Feldman could have sul i-ted in the Washington area on 
ff)(!) $4,000 a year! 

A Well, yes, absolutely. 

Q Isn’t it so, sir, that the government records them¬ 
selves indicate that the average amount of money to sup¬ 
port two people in Washington is close to $14,000 a year! 

A Well, what do you mean by “support”! 

Q To support adequately. 

MR. DOIdDAS: Your Honor, I object. I think 
that’s expert testimony. 

lie testified on what it cost in New Haven and that’s 
proper testimony for tin expert, if he’s trying to project 
in the future after her death. 
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MR. MOLLER: I claim it, your Honor. I take issue 
with the fact of $4,000 a year in New Haven. I’m load¬ 
ing up to that. 

THE COURT: Overruled. This is Cross-examination. 

MR. MOLIjER: I)o you want the question read? 

THE WITNESS: Certainly. Thank you. 

MR. MOLLER: May the question he read, your 
Honor. 

(Question read hack.) 

A I’m without knowledge of what the average living 
costs, including everything, are for people in Washington. 

The subsistence, which you asked me before, which 
[57] which necessary support, I don’t think that’s $14,000 
for two people. I don’t believe that’s correct in any way. 

Q (By Mr. Moller) What would your estimate be, sir? 

A Well, you asked subsistence and necessary living 
expenses. 

MR. DOUGLAS: Your Honor, could I be heard for 
a moment on this? 

I think Mr. Moller is getting into a question of living 
expenses and the basic question, as I understand it, in 
Connecticut is the expenses necessary to support life 
and to make the person who died able to continue 
living. It isn’t average living expenses. 

It is what it costs for essentials such as food, share 
of rent, things of that kind; not what people spend on 
clothes and trips and going to the movies. 

MR. MOLLER: I think Mr. Douglas is in error, 
your Honor. It includes all personal expenses of the 
person and to the degrees to which she is accustomed. 


THE COURT: Overruled. 
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BY MB. MOl.LFB: 

Q Wliat would I »«* your estimate, sir? 

A I’m sorry. 

jaS | (,) What it would cost tor two people to subsist com¬ 
fortably in Washington in 1074.1 ?| 

A To subsist comfortably, I believe that necessary living 
expenses would be accurately reflected by a figure of about 
$4,000. 

If you add other things it depends upon, you know, 
different people will spend more money on recreation, on 
other non essentials. 

Q So you say, Mr. Feldman, that two people could 
live comfortably in Washington on $4,000 a year? 

A Well, no. I said two people could have their neces¬ 
sary living expenses at $4,000 a year. And living in comfort 
might take much more and for some people might not take 
very much more. You know, it might be more. It depends 
what — you are asking me — 

Q As I take it from your figures then, sir, it took only 
$4,000 for you and Mrs. Feldman *o live in New Haven 
three years ago, that even with the inflation that in the 
Washington area you could live for less money than in 
New Haven? 

A No, I'm not testifying about that. I think this suit 
rests on conditions at the time she was killed by Allegheny 
Airlines, which was in 1071, and my testimony reflected my 
experience in New Haven at that time. 

As I said, I believe that living expenses in Washing- 
lofti ton, from my recollection and from our conversations 
about it, were slightly higher in some things, slightly lower 
in others. But at that time necessary living expenses in both 
cities were approximately the same. 
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BY TIIF-: COURT: 

Q Well, your wife was earning about $10,000 a year at 
that time, right? 

A that’s correct, your Honor. 

Q And you were getting a hundred dollars a month 
from home? 

A That’s correct. 

Q So was any money being saved? 

A Yes, it was, your Honor. 

Q Any evidence of savings? 

A I believe that there may be some evidence in the 
statement of the accountant. We had at the time of death 
some assets. 

We also would — I’m sorry if I’m not forthcoming 
to Mr. Moller, but there is a question in my mind, your 
Honor, about what are the estimated living expenses. We 
would spend money on things; travel, entertainment, which 
I would not consider necessary living expenses. Now, my 
estimate does not include that. And if that were lo be in¬ 
cluded, then the estimate would have to be increased. 

BY MR. MOIJjKR: 

rGO 1 Q And to what figure, sir? 

A Well, it depends what you would like to include to 
increase the figure. 

Q Well, for instance, let’s take clothing alone. What 
would your estimate be for Mrs. Feldman’s clothing alone? 

A Well, necessary clothing to — 

Q No. Her regular clothing. 

A Regular clothing — in my mind, your Honor, in 
thinking about this 1 considered in that estimate the con¬ 
ditions in New Haven and our experience at that time, 
ami I included in that estimate what I considered to be 
necessary clothing to go about her business. 
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Now, she liked to entertain and she would buy cloth¬ 
ing to wear in the evenings sometimes. I didn’t include 
that. Hut perhaps you might include an extra three or four 
hundred dollars, 1 suppose. I hadn’t thought about it. But 
now that is for, you know, evening clothes not connected 
with work. 

MR. MOULER: Can 1 have Exhibit 13, your Honor, 
the picture? 

THE COURT: Yes. 

THE WITNESS: I have it. 

Your Honor, I have it. 

Q (By Mr. Moller) Now, for instance, take the coat 
that she’s wearing in that picture. What would you imagine 
[61 ] that costs, sir, witli a fur collar? 

A 1 believe at that time it was about between $100 and 
$200. Probably about $175. I don’t recall — 

Q So wouldn’t it be fair to say, Mr. Feldman, that with 
your wife working for this firm in New Haven, that she 
wanted to work at a responsible job in Washington, that 
she would have to have a clothing allowance of at least 
$100 a month? ^ 

A No, I don’t think that’s fair to say. 

By the way, she never wore this coat to work. It was 
a very special tiling to her and she didn’t ever wear it to 
work. 

Q So she’d have to have even more money for coats? 

A No. That’s not what I said. 

Q Well, what would you say would be a fair amount 
for clothing for a woman, a young attractive woman twenty- 
five years of age who wants to make a go of a professional 
life? 

A What would T say would be a fair amount? Well, I 
suppose a couple hundred, $300 a year. 
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Q $.'{()() u year? 

A $400 a year. I really don’t kn w. And I’m talking 
of my recollection in 1071 and not today. 

Q So that if it were $.‘500 a year she would have expend 
ed half her budget just buying one coat t 

[621 MR. DOUGLAS: Your Honor, I object. That’s a 
misleading question. The witness didn’t testify to that. 

MR. MOLLElt: He said the coat cost $17fi and he 
estimated three hundred to four hundred a yei ir. If 
you take three liundred — 

THE WITNESS: Mr. Moiler, maybe ve can road 
hack the transcript, hut — ar', your Honor, I don’t 
know if this is proper or not — 

MR. MOLLElt: Well, there is in question pending 
now, Mr. Feldman. 

Q (By Mr. Moller) Let me ask you this: Where did — 

THE COURT: Well, these an* questions oa Cr*>t-,.s- 
examination and there is no reason you shouldn't 
answer them. 

If there is any determination to he made as to what 
is or what is not necessary, or what is or i not to he 
taken into account in assessing damages, that’s for the 
Court, not for you. 

THE WITNESS: Certainly. 

THE COURT: The questions that are asked can be 
answered if you know the answers. If you don’t, that’s 
something else again. 

But don’t try to avoid answering on the ground that 
you are applying rules of evidence to what is proper 
[631 to ask. 

THE WITNESS: No. Actually, if you’ll pardon me, 

my problem with the question — 
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BY MR. MOliLKIi: 

Q lift me put it to you this way: Where (lid your wife 
generally buy her clothes! 

A Ann Taylor, Casual Comer. 

Q Ann Taylor? 

A That’s right. 

Q Was that in Washington? 

A No. New Haven. 

Q Where else? 

A Casual Corner in New Haven. 

Q How about in the Washington or Bethesda area? 

A Well, she would — you know, I believe her parents 
would buy her things, clothes from different stores. She 
didn’t do her shopping in Washington when she went to 
shop for herself. 

Q So in addition to the hundred dollars a month that 
your parents — or, excuse me — her parents were sending 
a hundred dollars a month? 

A That’s correct, sir. 

Q And your parents were paying your tuition, correct? 

A That’s correct. 

Q And then in addition to that her parents were buying 
[f41 her clothing? 

A They would buy her special items of clothing, but 
not normal everyday clothing. 

Q How did she get along with her parents? 

A Very well. 

Q And bow did you get along with them? 

A I got along with them very well. 

Q 1 take it, however, at the present time there’s some 
animosity between — 

A No. 
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MR. DOUGLAS: Vour Honor, I object. 

A There isn’t. 

Q Well, can I inquire, then, why — 

MR. DOUGLAS: Vour Honor, I have an objection. 

I don’t see the point of getting into any problems 
that may exist or may not exist as between this man 
and his in-laws. 

I think it is an obvious effort to divert attention 
from the issue. 

THE COURT: Let’s get the question first. 

MR. DOUGLAS: Excuse me. 

MR. MOLLER: May the last question be read, your 
Honor. 

(Question and answer read back.) 

MR. MOLLER: I hadn’t finished. 

[65] Q — between you and your in-lawst 

MR. DOUGLAS: Objection. 

THE COURT: Well, it has been answered no. 

A No, there isn’t animosity between us. 

THE COURT: I think you have to drop it there, 
because I think it is irrelevant from here on. 

MR. MOLLER: There is just one urea I would like 
to put, which I think is relevant. 

THE COURT: Well, let’s hear it. I can’t rule on 
it until I hear what it is. 

BV MR. MOLLER: 

Q Do you know why they do not plan to attend, to come 
and testify in this hearing? 

A Well, the question of this hearing and the question 
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of this suit is very painful to both myself ami for her 
parents when you have a girl like this snuffed out in that 
erash, and it’s quite a strain on all of us involved. 

Q All right. Did Nancy have any sisters or brothers? 

A Yes. She had one brother. 

Q And how old is he? 

A He is today, I believe, twenty-five. 

Q And does he have any children? 

A No, he does not. 

Q Is he married ? 

A No, he is not. 

[ fib | Q I should have asked you first, I guess. 

Now, as far as your own family plans, Mr. Feldman, 

I tiike it you stated that you and Nancy planned to have 
two children, is that correct ? 

A Approximately. 

Q And that your estimate of time that she would have 
to take off from work would be from four to eight years? 

A That’s correct. 

Q Hut if you were going to have two children it would 
be more probably eight years, would it not? 

A It depends. I would stick by my estimate, ft would 
tie closer to eight than four, probably. 

Q Right. In all probability. Because if you had two 
children and she wished to maintain them as a mother until 
they were of school age, that would mean that she would 
have to wait until one became four and then in all proba¬ 
bility until the second became four before they could go 
to any school; would you agree, sir? 

A Probably. That’s probably correct. 


Q So that if she started having children at age thirty. 
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then she would 1 m* going hack to work at age thirty-eight; 
correct f 

A Well, yes. 

As 1 testified, f think she would have maintained 
part-time work in consulting, and so forth, her contact with 
| (»7 ] work in that period. 

Now, does Nancy’s mother work ? 

A She worked until about the time Nancy was killed. 

Q And then she stopped working? 

A That’s correct. 

Q So you cannot he certain at this time, obviously, as 
to whether or not at age thirty-eight, whether Nancy would 
go hack to work or whether she would assume the role of 
house moth* r, wife of a successful attorney and stay in the 
home, do you ? 

A Well, as certain as I can project, I am certain about 
it. Obviously, I can’t predict what would have happened. 

Q But your own career, sir, as a graduate of Columbia 
and Vale, obviously you ultimately want to get into the 
practice of law, do you not ? 

A 1 had thought about it at that time, yes. I planned 
to at that time. 

Q But I mean as of now — question withdrawn. 

Your areas of growth, even with Senator Muskie, 
setting aside the 1970 elections, would he you are fairly 
near the top at the present time, are you not? 

A No. 

Q No? How far, how many more scales are there up? 

A Well, 1 think the current maximum rate of pay for 
I OK) staff persons like myself is $37,000 a year. 

Q But do you presently plan to stay with the staff as 
your life career? 

A I don’t believe so. But my life, I suppose, is a long 
one. 
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Q An<l the point of the mutter is that in Washington 
there is a lot of entertainment done in tin* home, is thorn 
not T 

A Soino people <lo and some don’t. 

Q So that wouldn’t it ho fair to say, Mr. Feldman, that 
pretty much as far as your plans and Nancy’s plans were 
concerned, that the most that you probably could look 
ahead was the next live years; in other words, from 1971 
to 197f5? 

A Well, in terms of whether she would be staying with 
a particular firm or not, that’s correct. Hut in terms of 
whether she would have pursued a career, that’s not correct. 

Q All right. Now as respects her career, sir, showing 
you these income tax returns for the years 19(58, ’fi!) and 
’70, do you recognize those returns as, first 19(58, Mrs. Feld¬ 
man’s return; and then 759 and ’70 as your joint returns! 
A Yes. 

MR. DOUGLAS: Have you got an extra copy? 

MR. MOLLKR: I do not. 

MR. DOUGLAS: Are you introducing this 1971 
return? 

1091 MU. MOLLKR: Yes. 

Any objection? 

The returns are all stapled together. May they be 
offered as one exhibit, your Honor, 19(58 thru 1970. 

TIIF COURT: Defendant’s Exhibit A. 

(Defendant’s Exhibit A: Tax returns 19G8 thru 
1970, received in evidence.) 

MR. MOLLKR: Does your Honor wish to see them 
first ? I am going to use them. 


THE COURT: Go ahead ami use them. 
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BY MR. MOLLKR: 

Q ! take it, Mr. Feldman, with respect to 1008, that 
this return represents Nancy’s earning only, is that correct? 

A That’s correct. 

Q And in 1008 her earnings were $2,308.24? 

A Well, that’s tlie adjusted gross income. That includes 
interest, I believe. 

So if you don’t include that as earned income, that 
would he $2,370.54. 

Q But, at any rate, in 1008 as far as an interest item 
is concerned, the interest item is $00? 

A It says. That's correct. 

Q And I take it then in 1008 you did not earn enough 
money that you had to file a return? 
f70] A I don’t recall. 

Q Okay. Then in 1000 I think you indicated that Mrs. 
Feldman’s pay was $0,500 a year, correct? 

A Well, in 1000 she was working in the spring for New 
Haven Legal Assistance. At that salary — excuse me. At 
about the salary rate of about $0,000, at the time she left. 
Possibly a little higher, $0,200. 

During the summer she worked for the Equal Em¬ 
ployment Opportunity Commission at a rate that I recall 
at about $120 per week. And during the fall she was hired 
at a salary rate of $0,500. 

So at the conclusion of th: t year she was earning at 
the rate of $0,500. 

Q Well, of that amount shown on the 1000 return, Mr. 
Feldman, how much would have been earned by Mr. 
Feldman? 

A Well, 1 don’t have the figure off the top of my head, 
hut F believe tFiey are in the W-2 forms which are in the 
exhibits. 
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Mil. MOI.UFR: That’s what I’m looking for now. 

Could I refer your Honor to ICxhilbt II. 

Q (By Mr. Moller) So I take it, showing you Fxhihit 
11, Mr. Feldman, that Mrs. Feldman made $1,000 from (IN 
Services, or <iS Administration? 

A That’- (Jeneral Services Administration. Underneath 
it ays Ivpial Fmploymcnt Opportunity Commission. So 
171 | her employer was I guess the Heneral Services Ad¬ 
ministration is some kind of administrative they may 
have sent the check through there, or something. 

Q All right. And at New Haven Legal she made $2,843, 
so that would get up to $.‘{,800; is that correct? 

A That's correct. 

And then the City of New Haven $100. And Man¬ 
power, $170. Correct? 

A That’s what it says. 

Q So then the balance of that .amount as shown on the 
1000 return, making it total of $0,800, would he monies 
which you had earned ? 

A Yes. 

(,) All right. 

A I don’t have the total. 

Q Light. Then in 1070, I take it that fill of the $11,215.00 
was in' ney that Mrs. Feldman had made, in view of the 
fact that PlaintiIT’s Hxhihit 12 shows Cogen, Holt of $7,200 
and then another $.‘{,840.22? 

i I think those two \V 2 forms on that page are for 

ilTerent years. 

THU CO CUT: Aren’t they different years? 

BY MIL MOI.I.KB: 

Q For different years? 

A That’s right. 


122a 


[72] Q So for 1970 she was making $7,290? 

A Yes, that’s right. 

Q And not $10,000? 

A That’s right. 

Q And then for 1971, having worked five months, in 
the five month period, she made $2,840? 

A Yes. Those are all the paychecks that were sent 
to her. 

Q So again that is not quite up to the $10,000? 

A I don’t understand. 

Q Well, the year before she was making $7,290 a year, 
correct ? 

A Salary. 1 don’t remember exactly what the salary 
was, but the total she made in that year was that amount. 
Her level was higher at the end of the year than it was at 
the beginning of the year. 

Q But for five months’ work she was getting approxi¬ 
mately $700 a month, right? 

A Tn 1971. 

Q Right. 

A Well, she worked about five months. Five into that 
is — 

Q That would make it about 8,400 a year? 

A Well, no. It’s five into that. 

It you ask me that, it’s seven hundred and sixty- 
[78] something dollars plus. So $700 a month, which was — 

Q About 8,800 a year? 

A I didn’t multiply. If that’s what it is. 

Her salary rate, I know% was higher at the time she 
was killed than it was at the very beginning of the year. 

Q But at any rate her average monthly earnings for 
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tin* year of 1!)71, tin- last year before her unfortunate death, 
was $760 a month ? 

A Yes. Whatever that adds up to. 

Q All ripht. And then I take it the difTerenee between 
the $7,21)0.;')!) in the year 1!)70 and $11,210.7)!), the $4,(XX) 
difTerenee would he the earnings you had that year? 

A That’s eorreet. 

Q And I take it. again, that your interest had now in- 
creased from the original interest of $!)6 a year up to an 
interest of $1 N7.40 ! 

A That’s eorreet. 

Q So that in the year 1!)6!) the total income which you 
and Mrs. Feldman would have available — 


[76] BY MB. MOI.UEK: 

Q So in 1!)69, Mr. Feldman, in addition to the $6,800 
in wages and salaries, you and Mrs. Feldman would also 
have reeeived another $1,200 from the Hollander’s, correct? 

A That’s correct. 

Q So that would make it $7,<KX) a year, correct? 

THE COURT: Well, I don’t think that is income, 
is it ? 

MB. MOl.I.EB: I mean $8,(XX). 

N'o, but this is how much it costs to maintain them¬ 
selves, your Honor. 

THE COUBT: All right. Available income. 

MB. MOM.KB: That’s right. 

THE COUBT: All ripht. 

Q (By Mr. Muller) So that would make $8,(XX) available 
to maintain you and Mrs. Feldman, correct? 

A Well, it’s not all disposable income. 
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Q Well, sir, did you or did you not have available $8,000 
in income to support the two of you? 

A Including tax and so forth, that’s correct. 

Q We will take it a step at a time. 

Now, the taxes at that year were $740.08, correct? 

A That’s correct. 

Q All right. 

[77] A Wait. Pardon me. 

That’s Line 28. That’s the total of the amount with¬ 
held. 

It says here on Line 18 the tax. That’s $841.31. The 
$740.08 was the total amount withheld. 

Q So the total amount is $841 ? 

A Right. 

Q So that out of $8,000 available to you, paying $841 
in taxes, you and Mrs. Feldman would have $7,200 a year 
on which to live in New Haven? 

A Well, 1 think we also paid taxes to New Haven. 

Q What kind of taxes? 

A Personal property taxes. 

C 

Q You mean on your automobile? 

A That’s correct. 

Q Hut you didn’t take a deduction for them ? 

A No. No. We took the standard deductions because 
we wanted — 

MR. DOUGLAS: Would the witness speak up, 
please? 

MR. MOLLER: He said he took a standard de¬ 
duction. 

Q And how much were the taxes in New Haven? 

A Less than a hundred dollars. I don’t recall. 
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Q So, $7,100 a year! 

178] A Well, I moan from these figures tliat’s what’s left 
over from these figures. I haven’t thought of anything else. 

Q Then in 1970 you have the $11,215.59 which was re¬ 
ported income, plus another $1,200, which make it $12,400; 
correct? 

A That’s the sum. 

Q In addition to which you say that the Hollanders 
were also buying Mrs. Feldman’s clothes! 

A I said they bought her some special items of clothing. 

Q All right. And then your tax, I take it, that year 
was $1,065.00! 

A Well, I think that was corrected by the — if you 
look at this, it was corrected by the Internal Revenue Serv¬ 
ice. I think there was a mistake. So it was just a compu¬ 
tation error. 

So that the total was $1,074.60. 

Q So that taking that from the $12,400 you would have 
in excess of $9,000 a year for your support! 

A Well, 1 mean that is the arithmetic result you get. 

Q Yes. But this is what this case is all about, Mr. 
Feldman, isn’t it ? 

A Well, I’m sorry, but there’s another deduction item. 
I mean there are other items to consider that 1 haven’t 
thought of. 

[79J Q Well, there are other items. For instance, I’m not 
including the interest item of $187.40, am I, which I pre¬ 
sume that you are not using because it is staying in either 
the First Federal Savings & Loan or the First New Haven 
National Bank, correct! 

A Right. 


Q And how manv automobiles did you own in 1970! 
A One. 
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Q What kind of a car was that, sir? 

A That was a Chevrolet, two-door hardtop, 1004. 

Q And your recollection was that the New Haven auto¬ 
mobile tax on the 1004 Chevrolet automobile was around 
$1(IU? 

A No. I believe I said it was less than a hundred dol¬ 
lars. 1 don’t know exactly what it was. 

MR. MOLLER: May I have just a minute, your 
I Jonor? 

I have no further questions. 

MR. DOUGLAS: Just a few on Redirect, your 
Honor, if I may. 

RED1RECT EXAMINATION 
BY MR. DOITGEAS: 

Q Mr. Feldman, do you recall when your wife got her 
raise to $10,000 a year in 1071 ? 

A I believe it was on May 1st. 

180] Q Now, you mentioned an estimate of your necessary 
living expenses for the two of you at $4,000 in New Haven. 
And on what was that based? 

A Well, that was based on — the reason I was having 
problems with those questions is — 

Q Suppose you answer tin- question. 

A Well, that was what I considered and recalled to be 
the necessary food, shelter, clothing and medicine that we 
both spent to keep ourselves going in occupation. 

Q My question was how did you arrive at that figure? 

A Well, I took our rent over the period, which was an 
average of $180 per month, including utilities, and divided 
that in half, split that in half, and you get $00 a month. 
So you multiply that by twelve and you come to $1,080. 
Now as to food, clothing end medicine, necessary 



food, clothing and medicine, I esimate that between the 
two of us on those items we spent about $40 per week. And 
I probably ate more food than she did, and so forth. Hut 
again just dividing it in half, taking the $20 per week and 
multiplying by fifty-two weeks, that comes to, I believe, 
$1,040. That was how. 

Then adding those two up I believe it comes to $2,120. 
Ami that’s how I arrived at my estimate. 

MR. DOUOEAS: That’s all I have, your Honor. 

|HI | RE CROSS EXAMINATION 
BY MU. MOEEEK: 

Q So 1 take it, then, in 1070 — Mr. Horton has corrected 
my arithmetic; it is actually $10,000 available — that in 
1070 you saved $0,000? 

MU. DOIHJLAS: Your Honor, I object. That’s out¬ 
side the scope of mv Redirect. 

MU. MOLEER: No, it isn’t. 

It goes to the credibility. I don’t know anyone in the 
Town of New Haven, other than someone on OEO can 
subsist on $20 a week. 

THE COURT: Well, as he says, he estimates what 
they spent. 

MR. DOIJOEAS: Yes, your Honor. 

THE COURT: Now the question is against that 
income what happened to the rest, or how was it ac¬ 
counted for. 

A Okay. Well, tie- remainder — and I don’t know 
whether it was exact, but whatever it was — but the re¬ 
mainder of the funds were spent for savings, they were 
spent on travel. We would travel back and forth to Wash¬ 
ington to visit, and so forth. 

They were spent on special items like books. Every 
semester I’d have a hundred dollars or something for that. 
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[82] They won* spont to koop the our in repair. Wo didn’t 
use it very much. Sho didn’t use it to go to work. So we’d 
have to buy new tires, or whatever. 

We spent a couple weekends, I believe, skiing. That 
took some money. 

And we spent some of the remainder entertaining. 
I had a couple people over for a fancy dinner for two or 
three couples and that might add up to $.40 or $40. 

When you do that I suppose, you know, depending, 
$20, $40, whatever, we’d entertain. 

Other recreation, tennis rackets and that sort of thing, 
tennis balls. That’s how* the rest of that money was spent. 

Q And this would be normal living, then, for Mrs. 
Feldman ? 

A Well, you know, what amount of that excess over 
what I estimated to be necessary would be hers and what 
would be mine, I don’t know, or haven’t thought about th.d. 
But that’s the way we lived our lives, that’s true 

Q And <luring the year 1070, while you did make some 
savings, certainly you did not put aside $0,000 did you? 

A I, frankly, don’t recall exactly how much we saved 
and so forth. We put some money in stocks and I don’t 
remember exactly what happened to that. I don’t recall 
exactly. 

[82] I mean I include that in savings. You put it in stocks, 
and it went down. 

Q (’an you explain, then, why there are no stock divi¬ 
dends shown on the 1070 return? 

A Well, because the kind of things we would invest in 
were small. 1 think they may be shown here. They would 
be things that didn’t pay dividends. 

Q Such as? 

THE COURT: Don’t be embarrassed. Everybody 
lost money during that period in the stock market. 
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A I mean I don’t remember exactly what the names of 
the companies were. There was something called Presley 
Development Company, w hich I think we still hold. I mean 
I still have that stuff. And that went down. 

And there was a software computer company, I be¬ 
lieve. 

Q (By Mr. Moiler) Anything else? 

A We bought stock in something called in Bausch 
& Bomb Company, which went up and went down. 

I think, you know, probably other things. I don’t 
really recall. 

Q But in 1071, then, you were more or less pitching your 
living expenses on at least $10,000 a year being earned by 
Mrs. Feldman, is that correct, sir? 

A Well, by living expenses you mean all these things 
that we’ve been discussing? 

Q Yes. 

[84] A And, I’m sorry, that w\us my question before was 
the definition. But all the things I’ve been discussing we 
were not necessarily expecting for her to be earning that 
amount. 

We were just well, 1 mean there was the possibility 
of her going to law school. 

• • • • • 

[87) JOEL COHEN, called as a witness, being first duly 
sworn, was examined, and testified as follows: 

THE CLERK: Will you please state your name. 
THE WITNESS: My name is Joel Cogen; J-o-e-1, 
C-o-g-e-n. 

THE CLERK: And where do you live, Mr. Cogen? 
THE WITNESS: I live in the City of New Haven, 
50 Alston Avenue. 

DIRECT EXAMINATION 
BY MR. DOIJHLAS: 

Q What is your position 1 
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A I’m a partner in tin* urban affairs consulting lirta of 
Cogen, Holt & Associates. I'm Executive Director of the 
Connecticut Conference of Mayors ami Municipalities. 

THE COUHT: Don’t let your voice drop, Mr. Cogen. 

THE WITNESS: Want me to repeat it, your Honor? 

I’m a partner in the Firm of Cogen, Holt & Associ¬ 
ates; and I’m Executive Director of the Connecticut 
Conference of Mayors and Municipalities. 

Q (Ry Mr. Douglas) And where is that finn of yours 
located? 

A In New Haven. 

Q And what does it do. 

[88] A The finn provides consulting services to a wide 
variety of clients and programs, generally affecting govern¬ 
ment or affecting development and related activity. 

Q Was that tme in 1971 ? 

A Yes, it was. 

Q Could you give us some representative clients of the 
firm? 

A Well, one 1 mentioned before, the Connecticut Con¬ 
ference of Mayors ami Municipalities, for which the finn 
provides full staff services. 

Other clients include the Yale-New Haven Hospital, 
Yale School of Medicine, the Ford Foundation, Rockefeller 
Brothers Fund, St. Paul Church in Norwalk, Fairfield 
Church Housing, New Haven Housing Authority, Middle- 
town Redevelopment Agency. A wide variety of clients. 

Q And how long have you been with your finn? 

A Since its inception in 1908. 

Q And what is your own educational background? 

A I graduated from Cornell with a BS, and I have a law 
degree from Yale Law School. 

Q Do you have clerical and professional people? 

A Yes, we do. 
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Q And about how many, total, people do you have 
today? 

A Today we have — 

MR. MOLLER: Excuse me. Excuse me, Mr. Copen. 
[891 1 object to what lie has today. I have no objection 

to what he had in 1970 and 1971. Because there is no 
evidence that Mrs. Feldman was going to stay with 
this fine firm. 

TWO COURT: What is the purpose of it? 

MR. DOUGLAS: It is to qualify him in the field, to 
show that he knows the legislative field, that he’s a 
person of eminence and authority in it. 

THE COURT: All right. Overruled. 

A We have approximately twenty-five to twenty-seven, 
something like that, full-time employees and other part- 
time employees, which bring the total to something like 
thirty-five; between thirty and thirty-five. 

Q (Rv Mr. Douglas) Do you have a split in your firm 
between partners and associates? 

A Yes, we do. 

Q And then are there associates who are professional 
people? 

A All the associates are professional people. 

Q Now, how many did you have in — 

A Professional as distinguished — 

THE COURT: What’s professional? 

THE WITNESS: I say professional, including ad¬ 
ministrative ami research. Professional as distin¬ 
guished from clerical, which you asked me before. 

[90] MR. DOUGLAS: The judge asked you 

THE WITNESS: What is their profession, your 
Honor? 

THE COURT: Yes. 


132a 


THE WITNESS: Their profession — 

THE COURT: Anybody not elerical? 

THE WITNESS: Yes. 

You see, the firm is a consulting firm. And I suppose 
in one sense tin* profession is a profession of con¬ 
sultants. 

I write on my income tax form “consultant”. I, on 
the other hand, am a member of the Bar admitted to 
practice in the State A Connecticut and I’m a lawyer, 
although I would respond that my profession now is a 
profession of consultant. 

There are other members of the firm who are lawyers, 
some members of the firm who are professionals are 
not lawyers. Of our five partners, four are lawyers and 
one is a non-lawyer. 

Of our associates — 

THE COURT: Were you ever a practicing lawyer, 
Mr. Cogent 

THE WITNESS: Yes, I was, your Honor. 

THE COURT: Where? 

THE WITNESS: I was General Counsel for the New 
f91] Haven Redevelopment Agency. I’ve never practiced 
law privately, but I’ve practiced — 

THE COUn T: But you are a member of *he Bar in 
Connecticut t 

THE WITNESS: Yes, your Honor. 

THE COURT: All right. 

BY MR. DOUGLAS: 

Q Now, about how many people did you have in 1069 T 
A I’m not sure. Somewhere between six and twelve 
people. I think when the firm was formed there was five or 
six people, and 1 think by then we had grown to something 
like ten. It was around ten. 
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Q When did Nancy Feldman commence to work with 
your firm? 

A In September of 1969. 

Q And when did she stop working for the firm! 

A When she died, in .June of 1971. 

Q What was her starting salary at an annual rate! 

A $6,500. 

Q Do you recall when her first raise was? 

A In May of 1970. 

Q And what was she raised to then? 

A She received an additional thousand dollars, which 
would have made her salary then $7,500. 

Q And did she receive another raise! 

[921 A Yes. Six months later she received another raise of 
$1,500. 

Q What was the precise date of that raise? 

A It was in November of 1970. I don’t remember what 
date in 1970, but it was just six months after the preceding 
raise. 

Q And did she receive a last raise? 

A Yes, she received the last raise just six months after 
that. Another thousand dollars. 

Q What was her salary then? 

A $10,000 a year. 

Q And what was the date of that raise? 

A That was in May, sometime in May of 1971. 

Q Now, why did she get those raises? 

A Because she was — there were merit — she got the 
raises because she deserved them, becaus she was doing a 
good job, and thy represented merit increases. 

Q By the way, were there any fringe benefits that Nancy 
received dlfring your firm? 

A Yes. 
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Q What wen* they? 

A You mean including vacations or things that could 
lie measured in cash? 

Q We!!, for example, did the firm handle any hospital¬ 
ization? 

[M| A Yes. 

Q Medical? 

A Yes. The firm provided CMS, Blue Cross and Major 
Medical. 

CMS is — I don’t know what they call it in Wash¬ 
ington, it’s the Blue Shield. CMS, Blue Cross and Major 
Medical. 

The best policy available from CMS; the best policy 
available from Blue Cross; and an excellent Major Medical 
policy. 

Q And who paid? 

A The firm paid a hundred per cent of the cost. 

Q Now, was Nancy a professional or clerical employee? 

A Professional employee. 

Q What was her position ? 

A She was an associate in the firm and she was an Ad¬ 
ministrative Research Assistant for the Conference of 
Mayors. 

Q And what did she do in the way of work? 

A Well, she did a lot of different things, depending I 
guess in part on what time we’re talking about and depend¬ 
ing on the particular client that she was assigned to. But 
there was a general thread that ran through it all. It was, 
from the beginning, of a very highly analytic nature and — 

Q Dealing with legislation? 

[!)4] A For the most part I was going to say, for the 
most part it dealt with legislation in one way or another. 
She was analyzing existing legislation and was developing 
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proposed legislation. Ami that was the principal part of her 
work' both for the Conference of Mayors ami for other 
clients. 

Q How did Nancy perform in her work with the Con¬ 
necticut Conference of Mayors? 

A Very well. 

Q What does the Connecticut Conference of Mayors do? 

A The Connecticut Conference of Mayors represents the 
cities and towns in Connecticut in dealing with the State 
Legislature and the (Jeneral Assembly and dealing with 
state administrative agencies basically legislative lobby¬ 
ing and administrative lobbying, including the development 
of the legislative program. 

It represents the cities and towns in Connecticut at 
the federal level with the Congress and the federal ad¬ 
ministrative agencies. It does a wide variety of program 
development work for the cities and towns. It is, in general, 
the spokesman for and advocate of mutual interests of the 
cities and towns in Connecticut. 

Q Now, did she talk with the state legislators in con¬ 
nection with the work of the Connecticut Conference of 
Mayors? 

| f)f) 1 A Yes. Hut only toward the end. Her career showed 
a progression and a growth from the time she arrived. 

As I said, here was this thread of research analysis 
administrative work that gradually increased in the re¬ 
sponsibility and, in fact, in exposure to the public. It was 
in the closing days of her work for us that she had become 
increasingly involved in highly complex legislation and, 
in fact, at the very end was working very closely with the 
legislators, members of the (Jeneral Assembly, and indeed 
was doing direct lobbying at the State Capitol in the last 
days she worked for us. 

Q Why did you want Nancy to come back from Wash¬ 
ington on dune 7th of 1M71 ? 
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A Because there were three more days left in the legis¬ 
lative session. Their session was going to end on Wednes¬ 
day. And she had left, had plans — they had to go to 
Washington the preceding Friday because her husband had 
to study for the Bar exam. And we had three days left in 
the session ami she was handling some very crucial legis¬ 
lation on which she had done the research, analysis, the 
drafting, and she had close contacts with the key legislators 
on those bills and we needed her back because it was es¬ 
sential to get those bills passed. 

Q Do you let anybody in your shop talk to legislators? 

A Absolutely not. 

(M| Q Why not? 

A Because it’s something that requires expertise judg¬ 
ment and something that somebody gets to do only after 
they’ve demonstrated that they have that ability to do that. 

As I said, she was doing that only in the end. Most 
of her career w ith us had been, in a sense, more in the back 
room, developing programs, analyzing, and as she began to 
be better and better and began to be more involved with 
the legislation and demonstrated she could do it, we would 
have her contact, say, one legislator, a man who drafted a 
particular bill, and when it seemed she developed good re¬ 
lations there we went and put her into more. 

Most of our people do not get out and do actual lobby¬ 
ing work directly. 

Q How was her attendance at work ? 

A Excellent. 

Q And how would you describe her energy and interest 
in her work ? 

A Very' high. She was a very enthusiastic and hard 
worker. She worked long hours. 

Q Was she somebody w ho worked on weekends? 

A Y es. 
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Q An<l <li<l you want her to stay on? 

A Vos. 

Q And why was that? 

[!)7| A Because she was an extremely good employee, very 
produetiv« and creative and energetic, and she did a lot 
for our organization and for our clients. 

Q Did she enjoy her work f 
A Yes. 

MR. DOTTULAS: Vour Honor, could 1 suggest a 
recess at this time? 

THE COURT: Yes, sir. 

Recess. 

(Luncheon recess.) 

AFTERNOON SESSION 

[98] DIRECT EXAMINATION 
BY MR. DOUOLAS (Continued): 

Q Mr. Cogen, would you describe the quality of Nancy 
Feldman’s work at your firm? 

A You mean as to good, bad; the quality that way? 

Q Yes. 

A It was very good. 

Q Are you familiar with the organization called the 
U.S. Conference of Mayors in Washington? 

A Yes, I am. 

Q And the National League of Cities? 

A Yes, I am. 

Q And what do they do? 

A The U.S. Conference of Mayors and the National 
League of Cities represent the municipalities of the United 
States at the national level in a comparable way that the 
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Connecticut Conference of Mayors and Municipalities do in 
Connecticut. They are the policy development arm ami the 
advocate h« fore the legislative and administrative branches 
of the federal government for the c ities and towns. 

Q Now, Mr. Cogen, I want you to slow down just a little 
hit. 

A I’m sorry. 

Q Do you have a position with either of those organi- 
[!>!!) /.at ions f 

A Yes, I do. 

Q What is that f 

A I’m on the Hoard of Directors of the National League 
of Cities. 

Q Now, would you have recommended Nancy Feldman 
for new position at the National League of Cities and TJ.S. 
Conference of Mayors in Washington, DC.? 

A Yes, I would have. 

Q Would it have been a weak or a strong recommenda¬ 
tion? 

A It would have been a strong recommendation. 

Q I low did she compare with others in the field of legis¬ 
lation who were doing the same kind of work? 

A Very favorably. 

Q And assuming she had continued to work at your 
firm, what raises would she have received based on your 
past experience with her? 

MR. MOLLKK: Well, I’m going to object to that, 
your Honor. There’s no evidence that she was going to 
continue with Mr. Cogen’s firm. 

THK COURT: Overruled. 

A We do not have a pa\ classification system, but we do 
treat matters of comparability and also the quality of the 
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work. Sin- could liuvc expected to receive probably at least 
a thousand dollars and maybe substantially more each year, 
f 1001 As an analogy, a young lady who we hired to replace 
here was making the same amount of money when Nancy 
died, $10,000, and by about a year later, reflecting also a 
cost of living factor, the salary was increased by $3,500. 
So there would have been increases in the range of, I would 
sav, one to three thousand dollars a year. 

Q How would you describe Nancy Feldman in terms of 
energy; laziness, hard-working? 

A Very hard working, very industrious, very concerned 
to do a good job ami to work very hard at it. 

Q And was she interested or disinterested in her work? 

A Very, very interested. 

Q Are you familiar with the opportunities for legislative 
analysts in Washington, D.C.? 

A Yes, [ am. 

Q And bow did you become familiar with such oppor¬ 
tunities ? 

A As the Executive Director of the Connecticut Con¬ 
ference of Mayors I worked very closely with the similar 
organizations in the other states, and particularly with the 
National League of Cities and the IJ.S. Conference of 
Mayors, which are our national affiliates and our representa¬ 
tives in Washington. 

I worked very closely with their staffs in the de- 
[1011 velopment of and implementation of legislative pro¬ 
grams on behalf of the cities and I know very well the work 
that they do. 

Also in my capacity as a member of the Board of 
Directors of the National League of Cities I have an op¬ 
portunity to review the work that’s done by the staff of the 
organization. 
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Q Art- the opportunities for legislative analysts and 
people working in that field in Washington, I).C. greater 
or less than in Connecticut? 

A Much greater. 

Q And why is that? 

A Well, because there’s a very heavy dominance of 
federal government in matters affecting intergovernmental 
relations and because there has been a greater willingness 
and tendency toward professionalization both within the 
legislature itself and with the organizations that deal with 
the legislature at the national level than there is at the 
state level. 

It is reflected in the lobbying organizations in Wash¬ 
ington just as it’s reflected in the stalf of the national Con¬ 
gress, which of course has much greater staff than we have, 
for example, here in Connecticut or any other state. 

Q How does the salary level for legislative analysts in 
the two cities compare? 
f 1021 A Much higher in Washington. 

Q Would the fact that a person in the legislative field 
had not gone to law school prevent that person from being 
successful? 

A No, it would not. 

Q Would it add anything? 

A Not having gone to law school? 

Q No. If someone went to law school, would that add 
or not? 

A Well, yes. Yes, having gone to law school, certainly. 
There are skills that you learn in law school that are in¬ 
valuable in legislative work and in many other kinds of 
work. 

But there are people who graduate from law school 
who don’t do good work as legislative analysts and there 
are legislative analysts who have not gone to law school. 
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And so tin* skills certainly would lie helpful. But I find in 
rny experience that they are not essential. 

Q Did Nanny Feldman intend to work in the field of 
legislative analysis ? 

A It was my understanding that she did, yes. It was 
my understanding that she was at least going to look for 
work in that field in Washington, and Imped to find it. 

Q Is it a handicap to lie a woman in this field! 

A Absolutely not. 

|l<'dj (,) Are yo i familiar with the position ol legislative 
counsel in the National League of Cities and the TJ.S. Con¬ 
ference of Mayors ? 

A Yes, I am. 

Q At the time of her death, in your opinion, was Nancy 
qualified for one of those positions! 

A Yes, I believe she was. 

Q At the lower or upper range of the salary levels! 

A I would say at the lower range. 

Q Now, by the way, did the Feldmans entertain you 
in their homef 

A No. 

Q And did you entertain them in yours! 

A No. 

Q So was the relationship a personal or professional 
one ! 

A It was professional. I mean, you know, I liked her, 
we were friends at the office, but it was an entirely profes¬ 
sional relationship. 

MR. DOFCI.AS: That’s all the Direct I have. 

TIIF COl'RT: Cross-examination. 
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CROSS-EXAMINATION 
BY MR. MOLLER: 

Q Mr. Cogen, I understand that on June 7, the date of 
Nancy’s death, she was on her way back to do some more 
f 104J work for your organization? 

A That’s right, sir. 

Q So did you consider her an employee on that date? 

A Yes. 

Q Did you pay her workmen’s compensation claim for 
that death ? 

A I don’t know. 

Q You don’t know whether one was made or not? 

A I don’t know. 

Q Now, I think you indicated that she was coming hack 
to do some work or to talk to some legislators? 

A No. Well, she was coming back to work representing 
the Conference of Mayors in the last three days of the legis¬ 
lative session, only a part of which work would include talk¬ 
ing to legislators. It would include analysis of amendments, 
proposed amendments, the reviewing of drafts, running 
financial projections of legislative proposals, alternative 
formulas and also talking with legislators; yes. 

Q Can you recall the names of any of those legislators, 
Mr. Cogen? 

A Yes, Ido. 

Q What are they? 

A One happens to be in my mind very much because it 
was Representative Yedziniak from Hartford, who was — 

Q Excuse me. Could you spell that for us, please? 

[105] A Y-e-d-z-i-n-i-a-k. 

And I remember that well partly because it’s an un¬ 
usual name and I had trouble learning it, just as you had 
trouble spelling it. And also because he was the author 
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and sponsor of a major piece of legislation on which Nancy 
did a great deal of work, which provided for state payments 
in lieu of taxes to cities and towns for state-owned property 
located in the cities and towns. 

(,> She wasn’t at that time a registered lobbyist, I take 
it T 

A No. Under the statutes of the State of Connecticut a 
representative or an agent of a municipality is not required 
to register as a lobbyist. 

Q Ami how — 

A It’s an express exemption under the lobbying regis¬ 
tration statute. 

Q Of what municipality was she an agent? 

A The Connecticut Conference of Mayors is an agent of 
the municipalities ami she was an agent of — the Connecti¬ 
cut Conference of Mayors is, under the Internal Revenue 
Code, an instrumentality wholly owned by the munici¬ 
palities which are its members and has a tax exemption as 
such, and she was therefore an agent of the municipalities 
that owned them. Ami I would be happy to name them, if 
you wanted. But there were some thirty member munici- 
1106] palities and she was an agent for every one of them. 

Q No. But I would like to know this: The thirty munici¬ 
palities which belonged to the organization wouid not pay 
her directly, would they? In other words, the pay would 
go to Cogen, Holt & Associates? 

A The pay went — the dues—they paid dues to the 
Connecticut Conference of Mayors, which in turn • aid 
Cogen, Holt & Associates, which in turn employe .ncy 
Feldman as an employee. 

I did not say she was an employee of the munici¬ 
palities of the Conference of Mayors, but rather she was an 
agent of. And that is what the statute runs, to the question 
of agency. 



Q I see. Now, in October of 1973, Mr. Cogen, was 
Philetus II. Holt a principal in your organizationT 
A Kir, what year was that t 

Q 1973? 

A Yes, lie was. He was a partner in Cogen, Holt & 
Associates. 

Q Right. And do you recognize that as the payroll — 
let me show you the letter — as the payroll records for Mrs. 
Feldman during her employment? 

A Yes, I do. 

No. A portion of her employment. Not during the 
entire period of employment. It begins here in March of 
[107] 1970 and runs through June of 1971. So it covered 
only a portion of her employment. 

Q But the last — 

A The last, yes. 

MR. MOLLER: I think you have copies of this. 
MR. DOUGLAS: Yes. 

MR. MOLLER: Do you have any objection? 

MR. DOUGLAS: No. 

MR. MOLLER: May this be Defendant’s Exhibit B, 
your Honor? 

THE COURT: B. 

Employment record or payroll record, is that what 
it is? 

THE WITNESS: Payroll record. 

MR. DOUGLAS: Your Honor, could counsel de¬ 
scribe the pages that he’s submitting? 

MR. MOLLER: Yes, as soon as I get them back 
from the Clerk. 

I am submitting I believe it is the one that starts 
July 3rd of 1970, starting with 144.24 and going up 
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through — excuse me. Let me amend that. It starts on 
March 6th of 1970 up through June 3rd of 71. 

MR. DOUGLAS: Was that attached to another 
document which you showed the witness! 

| IDS) MR. MOLLER: Yes, the letter. 

MR. IMH’t;LAS: I think it would he wise to have 
the whole document introduced, your Honor, rather 
than selected parts of it. 

I’m sure Mr. Moller doesn’t have any objection to 
submitting the whole document. 

MR. MOLLER: I have submitted the whole docu¬ 
ment. 

Till*] COURT: That’s a letter of transmittal, is itt 

MR. MOLLER: Yes. 

THE COURT: Is there anything significant about 
that? 

MR. MOLLER: No. Just that this is how 1 got it. I 
don’t see anything why I have to put my correspond¬ 
ence in. 

THE COURT: I hardly regard that as a whole docu¬ 
ment situation. 

MR. DOUOLAS: Well, I don’t think it is the whole 
document, your Honor. 

THE COURT: Well, this is a payroll record for the 
decedent from March 6th, 1970 to when? 

MR. MOLLER: To June, 1971; the last year of her 
work. 

THE COURT: The last month, right. 

| 1001 MR. MOLLER: Through the last. One year next 
immediately prior to her death. 

THE COURT: All right. Exhibit B. 

(Defendant’s Exhibit B: Payroll record of decedent, 
marked full exhibit.) 
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MR. MOLLER: And I just call to the Court’s at¬ 
tention that on March 6th, 1970 her wages were $125 a 
week. On May 29th, 1970, they went to $144.24 a week, 
which continued until November 20th, 1970, when they 
increased to $175.08 a week, which continued until May 
28th, 1971 when her salary was increased to $192.51 
a week. 

BY MR. MOLLER: 

Q Mr. Cogen, also just with respect to Exhibit B and 
the 1971 figures, just for the Court’s information I take it 
that starting at the top of the page, when the salary was 
$175.08, the income tax deduction in this column was $26.40, 
correct ? 

A $20.70. 

Q And then $7? 

A $9 Social Security. 

Q $9! 

A Yes. 

Q So that actually in 1971 she was on her new salary 
for only two weeks? 

[110] A Yes, that’s right. 

Q Have you ever worked in Washington, Mr. Cogent 

A You mean full time — 

Q Tn any capacity? 

A Well, yes, I’ve worked there, a week at a time or, 
you know, T go down and do work in Washington. But I’ve 
never had a principal place of business in Washington. 

Q And I take it your firm has been in the consulting 
business since 1968? 

A Yes. 


Q And is your business primarily with municipalities? 
A No. 




Q It is not ? 
A No. 
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Q Is there any area in which you say you are? 

A It’s principally in areas that affect local and state 
government law and municipal law aftd administrative law 
and practice, and the relations between governmental or¬ 
ganizations and the legislative affairs affecting them. 

The second main substantive area is in the area of 
development work, physical development of real estate. 

Q Since 1%8 how many employees of yours have left 
your organization to go to work for an organization in 
Washington? 

A Well, I can only think of one at the moment, but there 
[111] may have been — I mean not counting — you mean 
specifically left to expressly take a position in Washington? 

Q Yes. 

A < )ne, only one that I can recall — not counting Nancy 
beea she was going to Washington, but didn’t have a 
job ai t lie time she left. 

Q And that would be how many employees since 1%8? 

A Who have left T 

Q No. About how many employees would be a rough 
estimate of your total employees — you have thirty to 
thirty-five now — in the span of the six-year period tioir 
’f>8 to 74, approximately how many employees? 

A Remember, that thirty to thirty-five includes secre¬ 
taries and part-time. So out of the total number of em¬ 
ployees, how many went ? So we’re saying out of the number 
we have now and always, even the number I gave you in the 
beginning, six, that included secretaries, bookkeepers ami 
so on. 

Q So it is just one out of a total — 

A But no, I — you’re saying how many have we had 
total during this time? 
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Q Yes. 

A We don’t have a very high turnover. I would say 
we’ve got, let’s say, roughly thirty now. Maybe we’ve had 
a total of — also not counting short term people whom you 

[112] hire and then let go in two mo. 4 hs because they didn’t 
work out. We’ve had probably not more than fifty people in 
that time. We have a very high retention rate. 

Q So one out of fifty is the only one you can recall ever 
going down to Washington to work? 

A Plus Mrs. Feldman. 

Q Well, where was she working in Washington.ft] 

A She was going to Washington. All right. Right. I 
can only recall one going down to Washington to work. 
MR. MOM,Kit: Thank you. 

MR. DOUGLAS: That’s all I have. 

T11K COURT: You can step down, Mr. Cogen. 
(Witness excused.) 

MR. DOUGLAS: I call Kathryn Feidelson. 

[113] KATHRYN FKIDKLSON, called as a witness, being 
first duly sworn, was examined, and testified as follows: 

T1IK CLERK: Will you please state your name for 
the Court. 

THE WITNESS: Kathryn Feidelson. 

THE CLERK: How do you spell your last name? 
THE WITNESS: F-e-i-d-e-l-s-o-n. 

THE CLERK: And your address? 

THE WITNESS: 304 Ridgewood Avenue, Hamden. 

DIRECT EXAMINATION 
BY MR. DOUGLAS: 

Q What is your position, Mrs. Feidelson? 

A I’m a partner in the linn of Cogan, Holt & Associates, 







!4!>a 


and I’m Assistant Dim-tor of tin* Connecticut Conference 
of Mayors and Municipalities. 

Q And what is your educational background? 

A I have a HA from Vasuar College. 

Q And what are your responsibilities ? 

A My responsibilities vary according to the nature of 
the clients of our particular linn. I have a major respon¬ 
sibility for certain clients, one of which is the Connecticut 
Conference of Mayors and Municipalities. I’ve had major 
responsibilities for other clients at varying points in time. 

Q And how long have you been at Cogen, Holt? 

(1141 A Since its inception in 1!M>S. 

Q What was your starting salary? 

A I started at — 

Q You can put your notes up on the table, if you wish. 

A Okay, fine. I started at roughly $10,000; $10,200. 

Q When was that ? 

A That was in 1008. 

Q And when did you become a partner? 

A 1 became a partner in February of 1072. 

Q And what is your present salary or partnership 
earnings? 

A Well, the basic earnings would be $20,000, plus a 
share of the profits, which vary of course from year to 
year. Last year that came to roughly $'>,000. 

Q Did you work with Nancy Feldman during the period 
she was at Cogen, Holt? 

A Yes, I worked very closely w ith her. 

Q Throughout her time there? 

A Yes. 

Q I want to show you Exhibit 15 for Identification. 
This exhibit has been marked. I would like you to look at 



150a 


the first page of that exhibit and tell me if that was pre¬ 
pared by you? 

A Yes, it was. 

Q When was it prepared? 

[115] A About a week or so ago, last two weeks. 

Q Is it accurate? 

A Yes, it is. 

Q And what are the attachments to that first page, 
which are also Plaintiff’s Exhibit 15? I guess there are two 
pages. 

Would your testimony both cover the first and second 
pages ? 

A Yes, it did. 

Q What are the attachments to that? 

A The attachments are examples of material which was 
prepared in whole or in substantial part by Nancy Feldman. 
There were various memoranda, statistical computations. 

Q Do you recall projects on which you worked with 
Nancy Feldman? 

A Yes, I recall a number of projects. 1 can give you 
illustrative examples, if you wish. 

Q Would you give a few to the Court, please? 

A She prepared various kinds of memoranda. One wns 
a memorandum which was in regard to an evaluation of 
the administrative arrangements for employment programs. 
The assignment was to contact major municipalities in Con¬ 
necticut and ascertain their experience with the Manpower 
programs being funded by the federal government and she 
prepared material which evaluated their experience and 
[llfij made recommendations. 

It was used as a basis for Joel Cogen, the Executive 
Director, to use ut the National League of Cities. 
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Q is there iiny part of her work that you still use today 
at C< /< i, Holt? 

A Vos. A good example of that would ho a legal memo¬ 
randum which she prepared which had to do with the school 
construction grant statute in Connecticut. There was some 
question as to the way in which the ,-tate Department of 
Education was implementing the statutes in connection with 
school construction grants. And she had prepared a memo¬ 
randum on that interpretation. 

And we used it a year or so ago when we were dis¬ 
cussing with the state Hoard of Education this interpre¬ 
tation. 

MR. DOEHLAS: Your Honor, I move the admission 
of Plaii tiff’s Exhibit 15. 

MR. MOI.EER: If your Honor please, | object to 
the first portion because Mrs. Feidelson has indicated 
she just made it out a week or so ago, 1 understood. 
And what purports to be a resume I think is clearly 
hearsay. 

As far as the memorandum, I think the witness has 
already testified with respect to that and I would also 
claim that that has no real relevancy. 

f 117] MR. DOI’HEAS: Your Honor, so far as the resume 
is concerned, unfortunately Nancy Hollander was killed 
in the Allegheny air crash, so there was no opportunity 
to bring her resume up to date. And this woman, Mrs. 
Feidelson, who worked with her, prepared this 
summary. 

Most of the items here are already in evidence and 
this describes her work and her duties with Cogen, 
Holt, which is essential for the Court in determining — 

THE COURT: Overruled. Full exhibit. 

(Plaintiff’s Exhibit 15 for identification: Received 
in evidence.) 
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BY AIK. DOTJOBAS: 

Q What were Nancy Feldman's talents and capacities 
at work ? 

MU. MOLLER: Well, I’m going to object, your 
Honor. Mr. Douglas already stated it is set forth in 
Exhibit 15. 

MR. DOUGLAS: Your Honor, I was trying to elicit 
from the witness what her view of Nancy Feldman’s 
qualities were. 

THE COURT: Overruled. 

A Well, certainly they were intellectual skills and ca¬ 
pacities, a remarkable degree of analytic ability, a skill in 
using numbers, statistical analysis. But apart from the 
[118] intellectual skills she had personal skills which made 
her able to deal with a wide variety of people, as well as ad¬ 
ministrative skills, a thorough commitment, a sense of re¬ 
sponsibility, a talent for following up projects in which 
she was working. I would say those were her principal 
skills, qualities. 

Q I low was her attendance at work ? 

A Very good. 

Q Did she enjoy her work, did it bore her or what, how 
did she approach her job? 

A It was obvious that she enjoyed it very much. She 
was very committed and very enthusiastic. 

Q Now, do you know what Nancy’s career plans were? 

A I had a discussion with her approximately ten days 
to a week before she was killed. I remember it rather 
clearly because we were riding up to Hartford together 
to work at the General Assembly and we discussed this 
subject specifically. 

She indicated to me that she wanted to pursue a 
career, that she at the same time was interested in having 
a family and thought that she might take time out for that 
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family, but that she would always eturn to a .job. She was 
for that reason rather interested m the way my career had 
pone because I, too, had ha<l a family, had taken time out 
and had returned to work. N< there were certain analogies. 

And I recall the conversation <|iiite dearly because 
| lilt | I referred to it, I know, in tin* condolence note I wrote 
to her family after her death. 

(,) Is it possible in the field of legislation and govern¬ 
ment regulations, such as you are engaged in, to take time 
out, if you are a woman, to get a family started and to still 
have a successful career? 

A I think this is quite possible. And certainly one can 
work part-time and also one can take time out and still 
keep up with the field. 

Q Has that been your experience? 

A Yes. 

Q What was your opinion of the quality of her work 
with the Conference of Mayors? 

A I thought it was a very high quality. She was a good 
worker. 

Q Did the mayors like her? 

A As far as I know, they did. 

Q IIow would you compare her with people of com¬ 
parable experience, being completely candid and forthright 
in your answer? 

A I would say she rated certainly with the top quarter. 
I think that I have tended to see people of extreme ability 
at the high point of the scale, so that when I say “top 
quarter” it’s really the top quarter. She’s certainly far 
better than the average person in terms of intellect and 
1120] ability. 

Q Did she progress in t. mis of her ability and qualities 
while at your firm ? 

A Yes. In fact, I think that’s something that’s a very 
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positive aspect about her. It was clear when she began she 
was a beginner in some sense of the word, but she showed 
a capacity for growth and for change and for instruction, 
and responded well to supervision and to suggestions. 

Q Would you have recommended her for another pro¬ 
fessional job in the field of legislative analysist 

A Yes, I certainly would have. 

Q What kind of a recommendation would you have 
given? 

A f would have given her a strong and very good recom¬ 
mendation. 

Q W ere you sorry when she left! 

A Very sorry. 

Q Were you a personal or professional friend of hers! 

A 1 knew her on a professional basis. We would lunch 
together, something of that sort, but I never saw her 
socially. 

CROSS-EXAM INATION 
BY MR. MOLLER: 

Q Mrs. Feidelson, even though Nancy were going to 
leave your organization — and apparently she knew 7 this at 
least ten days before she left, is that correct? 

In other words, you said you had a conversation with 
[ 121 1 her, she was going to Hartford about ten days before 
she left ? 

A Right. 

Q But at any *rate during that ten-day interval when 
you had that conversation and the time she left, she never 
did ask you for a recommendation, did she? 

A I don’t recall that she did. But she may have. 

Q But you can’t recall of ever writing one for her? 

A I don’t believe so. 



Q Ami if you hud written one for her, in all probability 
you would have retained it somewhere in your files, correct? 

A Right. 

Q And is that your file that you have in front of you 
there? 

A No. They’re just a couple of pieces of paper. 

Q But have you used those to refresh your recollection 
to testify today? 

A They only contain statistical information about 
Nancy’s salary and .about mine. 

Q All right. So then you have used them to help testify 
today? 

A Correct. 

Q May I see them, please? 

(Document handed to counsel.) 

| 12121 Q (By Mr. Muller) I notice that actually after your 
first year of work your salary went down, is that right? 
In other words, you started at $10,405 then it went down to 
$ 10 , 200 ? 

A In 1008 I worked for Cogen, Holt & Associates only 
for a part of the time. I had another income from another 
employer. 

Q I see. So that actually when did you first become a 
partner then in Cogen and Holt ? 

A In 1072; in February, as I said. 

Q Could you give us your salaries for the years from 
T>8 on, please, Mrs. Feidelson? 

A In 10(10, which was the first full year, it was $10,200. 
In 1070 it was $15,000. In 1071, $10,000. I had a raise mid¬ 
way to $18,000. 

In 1072 it was $21,000. And in 1070, after I became a 
partner, it was roughly $25,000, plus a portion of the 
earnings. 
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Q Now, prior to 1969, when you joined the firm, Mrs. 
Feidelson, I take it you had retired to raise your family? 

A No. Prior to that time I had worked for the New 
Haven Redevelopment Agency. 

Q 1 see. And then is that when Mr. Cogen was counsel? 

A Yes. 

Q What I’m trying to get at is you indicated in answer 
fl2.‘l] to Mr. Douglas’ questions that you luul stopped your 
career somewhere along the way to have children. I just 
wanted to ask you about when that was. 

A I had worked prior to having children, though not 
in a legislative analysis capacity. 

He asked would it be possible, and I said 1 thought 
it would be. 

Q Well, how many children do you have, Ma’am? 

A I have three children. 

Q And what are their ages? 

A Their ages are twenty-six, twenty-one and nineteen. 

Q When did you receive your Bachelor’s degree? 

A In 1947. 

Q And then how long did you work before you — 

A About a year. 

Q One year. 1948? 

A Yes. 

Q Then when did you go back to work after ’48? 

A In 1962. 

Q When? 

A ’62. 

Q So then you took fourteen years off to raise your 
family? 

A Yes. 
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Q An*i would you say that from 1!)(>2, the., you began 
[ 1124J to pursue your career until you are now a partner in 
this consulting firm? 

A Right. 

Mil. MOLLER: Thank you very much, Mrs. Feidel- 
son. 

MR. DOUGLAS: No Redirect. 

THE COURT: You may step down. 

(Witness excused.) 

MR. DOUGLAS: I call Mr. Steven Bourke. 

[125J STEVEN BOURKE, called as a witness, being first 
duly sworn, was examined, and testified as follows: 

THE CLERK: Will you state your name for the 
Court. 

THE WITNESS: Steven Bourke; S-t-e-v-e-n, 
B-o-u-r-k-e. 

THE CLERK: And your address, Mr. Bourke? 
THE WITNESS: 521 Albany Avenue, Tukoma 
Park, Maryland. 

DIRECT EXAMINATION 
BY MR. DOUGLAS: 

Q Mr. Bourke, by whom are you presently employed? 

A I work for the House of Representatives, the Demo¬ 
cratic Steering and Policy Committee for which I’m As¬ 
sistant Director. 

Q And to whom do you report in that capacity? 

A The Speaker of the House; Carl Albert. 

Q Where did you go to college? 

A I went to Yale University. 

Q What degree did you get? 

A A Bachelor of Arts in English. 
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Q Have you boon to Graduate School? 

A No, I have not. 

Q What did you major in in college? 

| 120 1 A Knglish. 

0 How old are you now? 

A I’m twenty eight. 

Q Did you ever work with Nancy Feldman? 

A Yes, I did. 

Q Where was that? 

A At Cogen, Holt & Associates in New Haven. 

Q When did you join them? 

A In the late summer or early fall of 1908, shortly after 
the firm began. 

Q Ami when did you leave? 

A In the spring or summer — I believe mid summer of 
1971, approximately three years after I had joined the firm. 

Q you recall what your starting salary was? 

A When I began work at Cogen, Holt & Associates I 
was paid $0,000 a year at that rate. 

Q And what was your salary when you left? 

A $13,500 a year. 

TUB COUNT: That was three years later? 

TI1K WiTNBSS: It was a little less than three 
years; perhaps two years and nine months, two years 
and ten months. I believe. 

BY MR. DOUGLAS: 

Q What did you do at Cogen, Holt? 

A I was an associate of the firm. 

[127] Q And what kind of work did you do at the firm? 

\ Largely legislative analysis. I worked for a number 
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of clients, all of whom had different needs, and of course 
what I did would he in re.-ponse to the client’s particular 
needs. 

I spent perhaps half my time working for the Con¬ 
necticut Conference of Mayors, for whom I did a substan¬ 
tial amount of researching and writing legislation, especial¬ 
ly in the area of collective bargaining or block grants from 
t lie state to munieipalities. 

And I worked for other clients as well, lor whom I 
also did legislative work. I did state income tax work for 
the State Labor Council and a number of other kinds of 
work. 

Do you recall any projects on which • t.;: and Nancy 
worked together? 

A Yes, I can. 

I wasn’t in a supervisory or subordinate role with 
Nancy, so our work tended to be coordinate and we often 
helped each other out in projects where one of us knew 
something and the other didn’t. 

I worked, for example, on a project involving state 
reimbursement of municipalities for tax exempt properties, 
such as hospitals or universities. Preparing legislation — 
excuse me. 

| 1 liS | Q Did you share an office with her? 

A Yes, at various times I did. 

Q Mow well <]id you know her work? 

A At work ? 

Q Mow well did you know her work? 

A Well, I saw it periodical 1 y. As 1 said, 1 was not in a 
supervisory role with her, but I did see it. She showed me 
things after she completed working on them and I guess 
I knew it fairly well. 

Q What did you think of her abilities and talents at 
work ? 
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A I’d say she was very capable. When 1 would work 
with her on something 1 she’d perhaps ask a question of 
where to find something if 1 knew that area better than she 
did. And I would only say it once and she’d go right to 
that sort of thing. 

Q Mow would you describe her talents and abilities at 
work ? 

A A very capable, bright person. Of the people that 
I’ve worked with and I’ve been working now for, I guess, 
six years she’s certainly among the very top that I’ve 
worked with. 

Mow about her capacity to work with others? 

A I enjoyed working with her. I thought she was a 
very fine person. 

11 lilt | tj Mow was her attendance at work ? 

A Regular. Fine. 

Q What was her plans for career and family? 

A She intended to work for a while after leaving New 
Haven and take some time out, probably not very many 
years. I remember some discussions I had with her about 
that and she really wanted a career and intended very much 
to have one ..ml to spend a lot — you know, most of her 
life at it. 

Q After you left Cogen, Holt in the summer of ’71, 
where did you go next 1 

A 1 went to Washington, D.C. 

Q Now, Mr. Hourke, how did Nancy Ft Id man’s qualifi¬ 
cations for work n the legislative field compare with your 
own? 

A I’d say they were virtually the same. 

Q How ditl she and you compare so far as experience 
is concerned, as of July of ’71 ? 

A We had been working, I guess, about the same amount 
of time. Not in the same places. I worked for Cogen, llolt. 
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Q Didn’t you have more experience than she, though? 

A I can’t answer that for sure. 1 think that we both 
had gotten out of school in the same year and begun work¬ 
ing. 1 think we had the same number of years’ experience, 
yes. 

(,) What kind of a job did you look for in Washington? 
[130] A I looked for a job working in the area of legis¬ 
lative analysis and preparing bills, legislation. 

Q Did you have any trouble getting it ? 

A No. i <1 had excellent background and excellent train¬ 
ing for that sort of work. 

Q Where did you get that background and training? 

A Working for Cogen, Holt. 

Q What was your first job in Washington? 

A On the staff of the Committee on Public Works in 
the House of Representatives. 

Q And v’hnt did you do there I 

A I worked on economic develop legislation, preparing 
legislation for the Chairman of the Committee, John 
Rlotnik. 

Q Did it involve working on legislative analysis? 

A Certainly. That was the essence of the job. 

Q And how much did that first job pay? 

MR. MOLLER: Well, I’m going to object, your 
Honor. 

1 don't think we have comparables here at this point. 
The first comparable is that when he left Cogen and 
Holt Mr. Rourke was earning $13,500. Mrs. Feldman 
was earning $10,000. 

And with ad due deference to my provinciality, I 
think a Vale degree would get a person a much liner 
job than a University of Pennsylvania degree. So I 
[ 131 ] don’t think we have comparables. 
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MR. DOUGLAS: Vour Honor, if I may, I think they 
arc very closely identical because they both worked 
for the same firm, they both had only had under¬ 
graduate education, they both had roughly tlie same 
experience. According to Mr. Bourke, their qualities 
were about the same. In addition, both had happened 
to major in the same subject in college, English litera¬ 
ture, which is shown by his testimony and one of the 
exhibits that’s been received in evidence. 

So I don’t know how we could find a more parallel 
situation. Indeed, he was looking for a job in July of 
71, or in the summer of 71, about the time that Nancy 
was moving to Washington and would have been look¬ 
ing for work if it hadn’t been for the crash. 

THE COURT: Overruled. 

BY MR. DOUGLAS: 

Q How much did your first job pay? 

A In Washington? 

Q Yes, sir. 

A $17,500 annually. 

Q And does your present job involve legislative 
analysis? 

f 132] A Yes, it does. 

Q When did you move to it ? 

A In the fall of 1973. 

Q And what does it pay? 

A It pays $50,001) annually. 

MR. MOLLER: Same objection, your Honor. 

THE COURT: Overruled. 

MR. DOUGLAS: Mr. Reporter, did you get the 
answer? 

(Answer read back.) 
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THE corin' For what? 

THE WITNESS: For ny present job. 

TIIK COURT: What <lo you do that pays you 
$.‘50,000 a year from the governmentT 

You are a Legislative Analyst working for Carl 
Albert, is t hat it ? 

THE WITNESS: Then* are two people who handle 
national legislation for the Speaker of the House, and 
I’m one of them. 

BY MIL DOUOLAS: 

Q Could you expand on your job, your responsibilities 
now, Mr. Bo tike, for the Court ? 

A Reporting to the Speaker of the House on the status 
of particular pieces of legislation, serving as a sounding 
board for committee members who have problems, bringing 
f 133] them to the Speaker if they are of use to him or if 
he can help solve the particular problem. 

THE COURT: You are paid $.‘10,000 to let him 
know what’s going on, is that it? In the legistlaturef 

THE WITNESS: In a very real sense, yes. 

He has many decisions to make that he needs all the 
informal ion on. 

THE COURT: It’s a great field, I must admit. 

BY MR. DOUdLAS: 

(,) Is that Committee of recent innovate 
A The Steering and Policy Committee? . Urn the 
Assistant Director of the Steering aic’ Policv Committee 
and that committee has been in existence for about ten 
years. 

Its current work, that is policy work as well as serv¬ 
ing as a steering committee for the Democratic Party in the 
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House, has probably originated within the last two years. 
The members of the Committee are the senior Democrats 
in the House of Representatives and they establish policy 
for the party in the House. 

Q Are you familiar in the ways in r nich congressional 
offices are started ? 

A Yes, I am. 

Q And do you know how many professional staff posi¬ 
tions there are on Capitol Hill T 
[134] A Approximately, yes. 

Q How many? 

A I would guess that there are about four or five 
thousand. 

Q Is that number expanding or contracting? 

A Expanding. 

THE COURT: And these are largely for the same 
purpose, to let the legislators know what’s happening, 
to know what legislation there is and what it is de¬ 
signed to accomplish and how it’s working out? 

THE WITNESo: Well, my job is a little different 
from a job in a congressman’s office where you are more 
likely to be working with bills affecting a particular 
district. 

THE COURT: Yes. 

But it’s in the same purpose? 

THE WITNESS: Ultimately, yes. 

THE COURT: Yes. 

BY MR. DOUGLAS: 

Q Well, are those staffs engaged in drafting legislation? 
A Yes. 

Q Are there opi>ortunitics in this work for college 
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graduates who art* not lawyers, who don't have graduate 
degrees ? 

11351 A Yes. 

THE COCRT: Couldn't aP this he put on tape some 
way so that all you would have to do is to go to a com¬ 
puter and find out what is happening and find out where 
the legislation is, what problems are being dealt with? 

Is it every new thing that comes up in Congress re- 
quires a legislative analyst to make a search to see 
what has been enacted into law dealing with the 
subject ? 

TIIK WITNESS: I’d say that that more and more 
is true, and also it requires people to write the actual 
legislation, to research problems and write a bill that 
is going to respond to the actual problem. 

It’s pretty tricky business. 

MIC DOl'CLAS: Your Honor, with all deference, 
I would suggest on perhaps an extraneous aside that 
one of the problems that we’ve seen in the last few 
years has been the inability of Congress to come to 
grips with the Executive Branch and they have not 
been staffed adequately and they’ve have to expand 
the staff in order to hold their own with the Executive 
Branch. 

And we are seeing some of that, I suggest, today in 
r 1 Bf»| some of the things that have happened over the past 
few years. 

THE CO?TtT: Well, we don’t always get an op¬ 
portunity to get an inside view of what’s going on. 

I mean it just happens in this case that that oppor¬ 
tunity is dished up to us. 

MR. I>OK(iLAS: I appreciate that, your Honor. 

THE COCRT: So I hope niv little curious inquiries 
don’t dull my perspective on the case. 
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MR. DOUGLAS: I’m sure it’s entirely appropriate, 
your Honor. 

THE COURT: All right. 

BY MR. DOUGLAS: 

Q Now, you’ve been around Capitol Hill for almost three 
years. Looking back to ’71, if Nancy Feldman had tried to 
get a job like yours at that time on Capitol Hill could she 
have done so? 

MR. MOLLER: I’m going to object to that, your 
Honor. It is purely confecture and there is no indica¬ 
tion at all that any other individual than Mr. Bourke 
has had this experience or has had this result. 

He said there are only two members of the Commit¬ 
tee, himself and another man. 

[137] THE COURT: I’ll allow it for what it’s worth. He 
seems to have his ear close to the ground and knows 
what’s going on down there. 

MR. MOLLER: I’m glad someone does. 

THE COURT: I take it this job you’ve got is about 
the best in this field that a young person in this field 
could obtain, right? 

MR. DOUGLAS: Your Honor — 

THE COURT: Well, can I have an answer to the 
question? 

MR. DOUGLAS: Yes. 

THE WITNESS: Yes, it is very nearly the best. 

THE COURT: Yes. 

MR. DOUGLAS: Your Honor, 1 wasn't suggesting 
and l didn’t mean to imply by my question that I was 
asking Mr. Bourke if Nancy Feldman could have gotten 
the job which he has now. 
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% My only question was could she have gotten a .job 
on Capitol Mill in legislative matters in 1971. 1 don’t 
want to overstate — 

THE COURT: I understand. 

Well, I was just trying to make an estimate of the 
witness'’ qualifications to give an answer, just see how 
much expertise he has in the field. 

Apparently the position he has reached indicates he 
1198] knows his way around, as far.os getting the top job 
is concerned. 

THE WITNESS: 1 take that as a compliment. 

THE COURT: What’s that? 

THE WITNESS: I take that as i compliment. 

THE COURT: Well, I think you are entitled to it. 

BY MR. DOUOLAS: 

Q Did you see Nancy Feldman and Reid Feldman out¬ 
side of the office when you were in New Haven? 

A Yes, I did. 

Q What kind of a person was she and what did she 
enjoy doing? 

A Siu* was a very warm and outgoing person. I liked 
her a great deal. 

She enjoyed a lot of things. She bicycled to the office 
every morning and would come in happy and cheerful. 
And she played tennis a lot, I know, in the evenings. She 
had me over to dinner on several occasions and enjoyed 
entertaining people, enjoyed having people at home. She 
was a very friendly and warm person. 

MR. DOUULAS: That completes the Direct, your 
Honor. 

THE COURT: Let me ask another question. 

MR. MOLLER: \>k all you’d like, vour Honor. 
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[1391 BY THE COURT: 

Q So you’ve got the top job, or one of the top jobs in 
this area; right? 

A Yes. 

Q So to go further, as far as economic reward is con¬ 
cerned, you’d have to shift over to another field or go into 
business for yourself, like Mr. Cogen has done? 

A I would stay in the same field probably, but would 
move into private business rather than government. 

Q Yes, that’s what I say. You would have to go into 
business for yourself? 

A But the essense of the question, I think, is not what 
I’m doing now, but rather what I faced in 1971 and what 
kind of prospects I found and what kinds of job were open. 

T HE COURT: I’m just looking at the upper limits 
of this particular career field. 

Okay. 

CROSS-EXAMINATION 
BY MR. MOLLER: 

Q Whdfi were you graduated from Yale, Mr. Bourke? 

A 1968. 

Q Ami with honors? 

A Yes. With honors in my department. 

Q Do you know whether or not Mrs. Feldman had been 
graduated with honors? 

[140] A I don’t. Honors systems in college vary a great 
deal. I graduated with less than a B average and yet had 
honors. 

Q In English? 

A Yes. 

Q Is your father in legislative type of work? 

A No, he was not. 
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Q What was it that sort of got you into the field 1 
A An interest in governmental affairs, in legislation. 

Q Now, are you single or married, Mr. Bourne? 

A I’m single. 

Q And Takoma Park, Maryland is where, with relation 
to Bethesdaoi Washington, D.C. ? 

A It is just across the northeast line of the district in 
Maryland. 

Q In Maryland. So is that before you get to Chevy 
Chase ? 

A Chevy Chase is on the northwest side of the district. 
They bear a rather distant relationship to one another. 
This is a lower middle class neighborhood, quite different 
from Chevy Chase. 

Q I see. About how much would you say, you would 
estimate it takes you to support yourself alone in tliat area 
at this time? 

f 141 1 MR. DOUULAS: Your Honor, I object. It is outside 
the scope of the Direct examination. 

We didn’t ask Mr. Bourke anything about living ex¬ 
penses or being able to support himself. I’m sure that 
Mr. Moller can call his own witnesses for that purpose. 

THE COURT: Are you going to have some? 

MR. MOLLER: Oh, yes. But I think it’s proper. 
THE COURT: Tomorrow? 

MR. MOLI.ER: Yes. 

But I think it’s proper Cross-Examination. 

Mr. Douglas opened the door ir asking what he’s 
making annually, and I think concomitant with that 
and what lie i» making annually is what it costs him 
to support himself annually. 

THE COURT: ! will sustain the objection. 
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BY MB. MOU.EIt: 

Q In order to go from the $17,500 job, Mr. Bourke, to 
your present .job, how many steps did you take in between? 

A 1 started in the fall of 1071 at $17,500. I then shifted 
with the standard government salary increase, I believe it 
was 5 per cent. I must have moved up another 5 or S 1 /* per 
cent, whatever the number was. 

I then had a second step, a second similar increase 
I think about a year later; which must have taken me to 
1 1 41 .’ | very close to $10,500 or $20,000. 

I then moved into the Office of the Chairman of the 
Public Works Committee as his Legislative Assistant with 
the understanding that if I stayed on I would be paid 
$54,000 a year, which was the median salary of the staff of 
the Public, Works Committee on which I was currently 
working for him. 

Q What was the median salary, sir ? 

A The median salary of the professional staff was 
$54,000, 1 believe. 

Q Could I just interrupt you there. 

How many women twenty-eight years of age were on 
the professional staff in 1075 earning $54,000? 

A I can’t answer that question. 

Q All right. Did you know of any? 

A No. 

Q Excuse me. Then — 

A I don’t know that there were any, I don’t know that 
there weren’t any. 

Q What would be your next step then after that? 

A I was still at $20,000 a year. 1 hadn’t taken the 
$54,000. I moved into the job that Pin currently in last fall 
at $50,000. 

Q Of the four to five thousand employees that you esti- 
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muted for Mr. Douglas in Washington, do you know of any 
| 14.'!] twenty-eight year old girl who is earning more than 
$14,000 a year at this time? 

A Can I have a few minutes to think about that? 

Q Surely. Co ahead. 

A I know it lot of twenty-eight year old girls. 

Yes, I believe I do. 

Q And in what capacity is she working, and at what 
salary range? 

A Well, she’s a Legislative Assistant. 

The structure of the congressmen’s office generally 
is lie has an Administrative Assistant who is paid some¬ 
thing in the neighborhood of $.‘>0,000. Then he’ll have a 
couple of I,< gislative Assistants. 

In the case of a Senator, probably many Legislative 
Assistants. And those jobs — well, in 1071, when 1 went 
down, 1 was offered a job working for a congressman as a 
legislative assistant and there are many women in such 
jobs, and most of them are young, at I think $1 ft,500. 

Q Fifteen, five? 

A Which I did not accept. Which I took a Committee 
job, which is a more professional job. 

Q Hut, at any rate, the girl that you had in mind as a 
legislative assistant, who could be about twenty-eight years 
of age, would be making about fifteen, five? 

A As a beginner. 

1144 |Q Yes. 

A Now the one I’m thinking of is by no means a be¬ 
ginner. I’m sure she’s earning more than that. 

Q And perhaps this may seem foolish to you, but being 
up here in the country, where is all this legislation? 

A I don’t understand your question. 

Q Well I mean ther" seems to be an awful lot of work 
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in legislation, but from my standpoint none of tlie legis¬ 
lation seems to get either out or working. So where is it all? 

A I would guess that a great deal of the legislation is 
out and working, and you’re not aware of it. 

MR. MOLLER: I see. All right. 

Thank you, Mr. Bourke. 

RED IRBCT EXAMINATION 
BY MR. I to I Hi I .AS: 

Q ( have one question, Mr. Bourke. When you went to 
Washington were you offered a job at the Nttional League 
of Cities, IT S. Conference of Mayors’ 

A Yes, I was. 

Q What position? 

A As Legislative Counsel. 

Q And what was the salary offered? 

A The salary offered was about $20,(KK) a year, which 
was standard for the job. 

[14. r >] Q Did you turn it down? 

A Yes, I did. 

MR. DOUGLAS: That’s all 1 have. 

MR. MOLI.ER: I have nothing further. 

Thank you, Mr. Bourke. 

MR. DOUGLAS: Your Honor, could I suggest a 
recess, please? 

THE COURT: You can step down, Mr. Bourke. 

(Witness excused.) 

• • • • • 

f 158 ] CLARENCE HEIM ANN, called as a witness, being 
first duly sworn, was examined, and testified as follows: 

THE CLERK: I Mease state your name for the Court. 
THE WITNESS: Clarence F. Heimann. 


THE CLERK: How <lo you spoil your last name? 
THE WITNESS: Il-e-i-m-a-n-n. 

THE CLERK: And your address, Mr. Heimann? 

THE WITNESS: If! Vista Place in Trumbull, Con¬ 
necticut. 

DIRECT EXAMINATION 
BY MR. DOUOLAS: 

Q What is your occupation, Mr. HeimannT 
A I am Director of Project Development for the Con¬ 
necticut Resources Recovery Authority. 

THE COURT: You will have to keep your voice up, 
Mr. Ifeimann. 

THE WITNESS: I beg your pardon? 

THE COURT: You will have to keep your voice up, 
to save repeatilife things. 

THE WITNESS: All right. 

Q (By Mr. Douglas) Are your offices in Hartford? 

A My occupation is in Hartford, yes. 

Q How long have you held that job? 

[la!)] A Since the lath of February. 

Q Of this year? 

A Of this year. 

Q Were you at any time a mayor or selectman of a 
Connecticut city ? 

A I was the First Selectman of the Town of Trumbull 
for twelve years. 

Q What years were they? 

A From 1!M51 to 1!)7.'>. 

Q Are you familiar with the Connecticut Conference of 
Mayors? 
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A Vos. I was tho president of the organization for two 
years. 

Q What years were those? 

A 1971 and 1972. 

Q And what do they do! 

A I didn’t hear you, sir. 

Q What do they do? 

A The Connecticut Conference of Mayors was an as¬ 
sociation of chief executives of the State of Connecticut of 
communities, at that time of populations over 20,000. 

The purpose of the organization was to further the 
interests of individual communities in its dealings with the 
state legislature, with the developed programs of interest 
to the communities and assist them in their efforts at both 
[160] the state and federal levels, to develop programs and 
seminars that would he helpful to them in the conduct of 
their offices. 

Q W hen you were head of the Connecticut Conference 
did you do any work with Joel Cogen Associates? 

A Joel Cogen Associates were retained by the Confer¬ 
ence from the organization up until the present time as the 
Executive Directors of the Conference. 

Q How did you regard the qua'ity of their work? 

A 1 considered it to he very excellent. 

Q And while you were with the Connecticut Conference 
of Mayors did you become acquainted with Nancy Feldman? 

A Yes, I did. 

Q Did you deal with her directly? 

A In many circumstances, yes. 

Q When did you first get to know her at Cogen, Holt 
Associates ? 

A Would you repeat that question, please? 
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Q W!n*» did you fi r>t get to know her in her job? 

A Probably when I was vice-president in 1 !)70. As vice- 
president I was Chuinnan of tin* Legislative Committ*e 
an<l this is the first period of time we started to deal with 
Nancy. 

What kinds of things did she do that you are familiar 

with ? 

[ 101 | A Well, our research activities in the dev* lopment of 
legislation, pulling together conferences of the individual 
mayors and our committee functions; presenting informa¬ 
tion to us that would he helpful in our thinking. 

. She also acted within the halls of the House in meet- 
ingVith legislators at the State Legislature. 

Q I>id you work with her until the time of her death? 

A Yes. 

Q What was the quality of her work ’ 

A Well, I was very much impressed with Nancy’s 
abilities. 

Q How would you describe those? 

A Well, I think I would describe her as being an at¬ 
tractive and intelligent and articulate person; someone who 
had tin* ability to order her thoughts and to he able to 
present them in a fashion that people could readily under¬ 
stand. She had a unique ability, in my opinion, in this area. 

As a relatively young person she seemed far more 
mature than her age in her ability to engender thinking and 
to encourage pat ticipation by people who wen*, in many 
cases, her superior in age and perhaps station in life. 

Q In your view, based on your knowledge of her, what 
kind of a future did she have in the field of legislative 
analysis? 

A I would think it would he a very fine future. 

f 1 til! 1 (} Would you have recommended her for a job in 
this field ’ 



A I would have employed her any time she wanted to 
leave Cogen, Holt. 

Q Pardon me? 

A I would have employed her at any time that she 
wanted to leave Cogen, Holt. 

MR. DOUGLAS: That’s all I have. 

THE COURT: Employ her to do what? 

THE WITNESS: In my facility or in my function 
as the chief »xecutive of the Town of Trumbull, as an 
assistant in our operations. 

MR. DOUGLAS: That’s all I have, your Honor. 

CROSS-EXAM I NATION 
BY MR. MOLLER: 

Q Mr. Ileimann, how much would she have made in 
that function? 

A I beg your pardon? 

Q What would her salary have been in that function? 
A If I had employed her? 

Q Yes. 

A Well, at that point in time probably in the neighbor¬ 
hood of nine or ten thousand dollars a year. 

Q Nine or ten thousand a year. 

And you never did have the opportunity of writing 
[16.'?] a letter of recommendation for her? 

A No, I did not. 

MR. MOLLER: Thank you, Mr. Ileimann. 

THE COURT: You may step down, Mr. Ileimann. 

(Witness excused.) 

MR. DOUGLAS: 1 call Mr. Malasky. 
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[ HJ4| ARNOLD .MALASKY, failed as a witness, being first 
<lu!,v sworn, was examined, and testified as follows: 

Till*] CLERK: Will you please state your name for 
the Court. 

THE WITNESS: Arnold M. Malasky, M-a-I-a-s-k-y. 
THE CLERK: And your address, Mr. Malasky? 

THE WITNESS: L'fiH River Drive, River Vale, New 
Jersey. 


DIRECT EXAMINATION 
BY MR. DOUOLAS: 

Q Mr. Malasky. what is your position? 

A I am a consulting actuary with the firm of Kwasha 
Upton. 

Q How do you spell that ? 

A K-w-a-s-h a, L-i-p-t-o-n. 

THE COCRT: Kwasha? What’s his first name? 
THE WITNESS: First name? Chic. 

THE COURT: Well, that’s what we called him. But 
years ago, thirty years ago, maybe. What is the name 
of it? 

THE WITNESS: Kwasha Upton. 

Do you know him? 

MR. DOUOLAS: Just a minute, Mr. Witness. You 
don’t address the Court. 

ri6T,l THE WITNESS: Excuse me. 

THE COURT: Kwasha Lipman? 

THE WITNESS: Upton, L-i-p-t-o-n-, Inc. 

THE COURT: And you call yourself a consulting — 
THE WITNESS: Actuaiy. 

THE COURT: Consulting actuary. 
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Q (By Mr. Douglas) Mr. Malasky, how long have you 
held that job? 

A Three years. 

Q And prior to that time what did you do? 

A I was an actuary with Metropolitan Life Insurance 
Company in New York. 

Q For how long? 

A Nine years. 

Q What was your position with them? 

A When 1 left I was an actuarial associate. And during 
the time I was there I worked in the Actuarial Department 
of Metropolitan Life. 

Q What degrees do you have? 

A I have a Bachelor of Arts from Cornell University 
with a major in mathematics. 

Q Have you been in the actuary field since you got out 
of college? 

A Yes. 

Q When was that? 

A 1962. 

Q What professional organizations do you belong to? 

A 1 am a Fellow of the Society of Actuaries; a member 
of the American Academy of Actuaries; and a member of 
the International Actuarial Association. 

Q And how do you become a member of those organiza¬ 
tions ? 

A Well, to become a Fellow of the Society of Actuaries 
you have to pass a senes of ten examinations, which covers 
all phases of life insurance, health insurance, pension busi¬ 
ness, including calculations involving interest rates and life 
contingencies, economics, investments, study of future in¬ 
terest rates; a lot of other items. 
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The American Academy of Actuaries accepts similar 
examinations, basically tin 1 same ones, and also substantial 
work experience in the actuarial field. 

Q What kinds of projects do you work on in your 
present assignment? 

A 1 work as consultant generally to corporations in the 
field of employee benefits; pension plans, group life insur¬ 
ance plans, medical plans, disability plans, where we would 
do actuarial valuations determining the present value of 
future costs, determining the cost of making various 
changes in plans, developing costs on a lot of different bases 
for different types of programs, work in union negotiations 
[ 1071 if costs are needed there. 

Q And what did you work on at Metropolitan! 

A There was a variety of work in the actuarial field, 
including development of Metropolitan Life’s dividend 
formula for group insurance programs, development of in¬ 
terest rates that were used in various calculations, analysis 
of investment experience, work on the Annual Statement. 

Q In those jobs have you worked with inflationary rates? 

A Yes; both currently and also at Metropolitan Life. 

THIO COURT: What was the question? 

MR. DOUOLAS: In rates of inflation, your Honor. 

Q And have you worked with estimating lifetime future 
earnings for individuals! 

A Yes. Quite often that will he used as a basis for de¬ 
termining future costs for {tension plans and other types of 
benefit programs. 

Q Is that true in one job or the other job, or both jobs 
that you’ve had ? 

A It was true in both. More so currently. Most of my 
work at Kwasha Lipton has involved this type of calcula¬ 
tion. 
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Q Docs that involve, in some instances, efforts to reduce 
future earnings to present values? 

[168] A Yes. (generally all the time. It would really be de¬ 
termining the present value of future earnings. 

We would rarely work with total future earnings 
without diseoun ing it. 

Q What is the normal retirement age in this country? 

A Sixty-five. 

Q And why is that? 

A It’s developed primarily, I believe, because of the 
Social Security system and tin- fact that Social Security 
picked age sixty-five almost forty years ago. 

Q Now, were you in the courtroom when I read the 
stipulation of the parties that Nancy Feldman was in good 
health at the time of her death and twenty-five years of age 
at that time? 

A I was. 

Q Were you in the courtroom when I read the stipula¬ 
tion of the parties that a white female of twenty-five years 
of age would be expected to live fifty-two additional years? 

A I was. 

Q Were you here when .Mr. Feldman testified that his 
wife planned to take four to eight years out for the birth 
and raising of the two children or so which she hoped to 
have ? 

A T was. 

Q And were you here when Mr. Cogen testified that 
Nancy Feldman’s salary had started at $6,. r >00 in 1969 and 
1169] had increased to $10,000 at the time of her death? 

A Yes, I was. 

Q Have you read the deposition of Mrs. Dorothy Rod- 
mann, which I think is Exhibit 17, wherein she testified 
that in .July of 1971 Nancy Feldman was qualified to start 
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at the U.S. Conference of Mayors, National League of Cities 
in Washington, D.C. as a legislative research assistant at 
the rate of a (iS-l() salary of $1 1,500? 

A Yes, I did. 

Q Have you looked at the 1!t71 salary scale attached 
to .Mrs. Rodrnann’s deposition ? 

A Yes, I have. 

Q I want to show you Exhibit 16, which has not been 
received in evidence, and ask you if that is the same docu¬ 
ment which was attached to Mrs. Rodrnann’s deposition? 

A That appears to be the same numbers. 

MR. DOUGLAS: Your Honor, for the convenience 
of the Court I think I will be referring to this Exhibit 
16, since it is in the exhibit hook, and I therefore would 
move its admission at this time. 

THE COURT: 16? 

MR. DOUGLAS: I think I’m correct in saying it’s 
identical to what was attached to Mrs. Rodmann’s 
deposition as Exhibit R-3 which was received in whole 
yesterday. 

[ 1701 THE COURT: Mark it a full exhibit. Strike the 
identification. 

(Plaintiff's Exhibit 16 for identification: Received 
in evidence.) 

BY MR. DOUGLAS: 

Q Did you read Mrs. Rodmann’s deposition wherein she 
testified that in her organization people can move from one 
GS rating to a higher one without losing salaries? 

A Yes, I di<l. 

Q And that annual increases are given for satisfactory 
performance? 

A Yes. 
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Q Ami <lo you recall in general terms what those annual 
increases were? 

A Roughly they were on the order of between 500 and 
up to a thousand dollars at the, at least, (IS-14 level when 
they were in the salary range of about $25,000. It was 
roughly about 3 or 4 per cent. 

Q We are talking now about a 1971 salary schedule, 
aren’t w r e? 

A Yes. 

Q And your testimony is confined to that, is it not? 

A Yes, it is. 

Q When you said the increases were from 500 to a 
thousand — was that your testimony? 
ri71]A Yes. 

Q On an annual basis. ( 

Did you read the testimony of Mrs. Rodmann that 
there are a substantial number of jobs in the field of legis¬ 
lative analysis in Washington for non law'yers? 

A Yes, I did. 

Q Excuse me. In government and non government em¬ 
ployment and that such opportunities are increasing? 

A Yes. 

Q And were you in the courtroom when Mr. Cogen testi¬ 
fied that Nancy Feldman was an outstanding individual 
in the field of legislative analysis? 

A Yes, I was. 

Q And were you here when he testified that had Nancy ^ 

Feldman remained with his firm he would have raised her 
salaiy at least a thousand dollars per year? 

A Yes, I was. 

Q I don’t think he testified to that indefinitely, but for — 

A I believe ii was for a period of five years, if I re¬ 
member right. 


4 



183a 


Q Have you estimated Nancy Feldman’s gross eaniings? 
You ran answer th“ question yes or no and we ran go on 
from there. 

A Yes, 1 have. 

r 1721 Q And how many years did you assume she would 
work ? 

MR. MOU.KR: At this point 1 object, your Honor. 

I feel that this is not a matter of expert testimony 
and I rely on the observations of the Second Circuit 
Court made when your Honor permitted an expert to 
testify in the Perry case. 

The Second Circut Court indicated that, “The use 
of an expert economist’s testimony is permissible in a 
trial judge’s discretion”. 

Now. 1 object to Mr. Malasky’s testifying on several 
grounds. First, I don’t think he has the qualifications 
to testify in this area. He is not an expert economist. 
He is an actuary and as an actuary is primarily con¬ 
cerned with the determination of the costs of insurance 
in the future, the costs of supplying health benefits in 
the future, and it does not meet the qualifications, cer¬ 
tainly, of Dr. Martin in the Perry case. 

Secondly, I think this trespasses upon your Honor’s 
province because, as your Honor pointed out in his 
Charge in the Perry case on Page 8 and following, that 
it is a law of the State of Connecticut that as far as the 
loss of earning capacity is concerned there is no mathe- 
[17.31 matical formula which can be presented or adduced. 
It is a question of fact for the trier of facts to ascertain. 

Now, 1 think your Honor has before him all of the 
necessary elements to make a determination because of 
the variables involved. The first variable is how long 
Mrs. Feldman would, in fact, have worked. The second 
is if she had worked, at what salary range. The third 
is after she had her children, whether it was reasonably 
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probable, she being married to what I'm certain will he 
a successful lawyer, whether she would go hack to 
work. 

I feel since this is being tried to the Court, that any 
opinion of Mr. Malasky, as far as what he feels from 
his own personal standpoint the loss of earningrapaeitv 
is, should not he permitted because it is not a situation 
as in the Perry case where you have jurors hearing a 
death case for the first time. Instead, we have a veteran 
jurist who has handled many of these matters and I 
think that your Honor’s discretion should he exercised 
at this point to disallow or not admit this evidence. 

I think primarily on the fact that your Honor has 
the best evidence before him. The Connecticut rule 
under Floyd vs. the Fruit Industries states you cannot 
[174J apply a mathematical formula and having in Fxhihit 
B Mrs. Feldman’s actual earnings for the last year of 
her life, together with her income tax deductions and at 
least her husband's estimate of what it cost for her to 
live and continue life’s activities, that is sufficient at 
that time and that this evidence is, one, not admissible 
because of a lack of proper expertise; and, two, that it 
is a trespass upon the function of the Court. 

T11F COFHT: As to the first ground, I hold that 
Mr. Malasky is qualified to express an opinion with 
respect to matters within his field of professional ac¬ 
tivity as an actuary and within his field as preparing 
pension plans and other employee benefit programs to 
take effect in the future, to express an opinion. 

Now, as far as the relevance of any opinion he might 
have in this case is concerned, I think it may be of some 
assistance to the Court. At least I do not decide at this 
time as a matter of discretion that I ought to pay no 
attention at all to what his opinion is. 

I may not follow it. I may find that in several re¬ 
spects it doesn't accord with my own criteria of what 
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is appropriate or my own estimate of what is likely 
to happen. 

[175] Hut I think it may well he helpful. So I will overrule 
the objection. 

MR. MOId.KR: Very well. 

.lust for the record I call your Honor’s attention to 
the fact that in its decision the Second Circuit Court 
still referred to Allendorf in Illinois, which case spe¬ 
cifically stated that the expert, if lie was to give his 
opinion, should use merely starting with Dollar 1 
amount rather than using any actual oscillated figures; 
such as taking Mrs. Feldman’s earnings at $10,000 or 
$15,500, in order that the expert give merely an actu¬ 
arial basis of how a determination should be made. 

TIIK f'Ol’RT: Well I assume that at least will be 
part of what lie has to say. 

MR. MODI.HR: .lust for the record, I would further 
object if he is going to use dollar amounts other than 
a nominal dollar amount to explain the methodology 
tfiat he arrived at or lie would suggest to this Court in 
determining a way to determine (1) loss of earning 
capacity and (2) reduction to present value. 

TIIK COURT: Overruled. 

MR. MOId.KR: May I inquire through your Honor 
of Mr. Douglas whether or not Mr. Malasky has a writ- 
[170] ten report which we could follow? 

MR. DOIHILAS: No, we don’t. 

We've had the same problems you had, Mr. Moller, 
with your expert. 

MR. MOI.I,HR: Fine. Thank you. 

TDK COURT: All right. There is a question pend¬ 
ing, I guess. 

(Question read back.) 

A Thirty-two years. 
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Q (By Mr. Douglas) And liow did you arrive at that 
figure? 

A Based on the stipulation that a white female in good 
health aged twenty-five would live an additional thirty-two* 
years, which would bring her to age seventy-seven; and on 
the typical normal retirement age of sixty-five, I presumed 
that she would work until age sixty-five. 

On the evidence given by Mr. Feldman that she had 
planned to take time off to have possibly two children and 
would be out from four to eight years, would not be working 
full time from four to eight years, I assumed the higher 
figure of eight years as a conservative estimate of the num¬ 
ber of years that she would be out; deducted that from the 
forty years remaining to age six y-five and came up with 
thirty-two. 

Q Now, then what salary levels did you use; what did 
[177] you start out with ? 

A I started out with, as a basis, the salary given in the 
testimony of Mrs. Rodmann that she would be qualified for 
the lowest salary on US-10 as an initial salary, which was 
$11,517 per year. And 1 think that answers the question. 

Q And then what did you assume would be her in¬ 
creases ? 

A Her increases were projected in accordance with the 
salary scale attached to Mrs. Rodmann’s deposition. 

THE COURT: That’s US-10? 

THE WITNESS: Well, the method 1 used in ac¬ 
cordance with Mrs. Rodmann’s testimony was that if 
there were satisfactory performance an individual 
would go to the next salary in that grade and that — 

Q (By Mr. Douglas) Is that called a step? 

A I believe it’s called a step, yes. The next step. I think 
there are ten steps in a grade. 

However, the grades overlap in that the lowest salary 
in US-11 is below, like, the sixth or seventh salary in US-10. 

* This must he a reporter’s error. The correct figure is fifty-two years. 
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And hen* F assumed that she would move up to the 
next grade, based on the testimony that individuals do move 
up to the next grade without loss of salary. So when she 
reached a salary .just below the lowest salary in the next 
level, I moved her or assumed that she would move up to the 
[ 17S] next grade. 

Q How often did those increases occur under your as¬ 
sumptions? 

A The salary increases were annual. 

Q Now, this is based on 1071 schedules, is that correct? 

A Yes. The increases that I have, I guess, ranged from 
the lowest on the order of about — 

Q No. Could you answer my question ? 

A Okay. Sorry. 

Q You are talking about 1071 salary schedules, aren’t 
you, Mr. Malasky? 

A Yes. 

Q And what was the highest salary that you assumed 
she would earn ? 

A $27,061. 

Q And what is that ? 

A That was the top salary on the (iS-14 grade. 

Q And how long would it take her, under your assump¬ 
tions, to reach that level? 

A Following the method that I used, she would reach 
that in the last year that she worked, just before she re¬ 
tired. 

Q Now. do any of the salary figures which you’ve used 
reflect inflation after 1071 1 
f 170] A No, they do not. 

Q What are the gross earnings which you projected for 
Nancy? 
a '$f)8:t,:i25. 
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THE COURT: What is that figure again? 

THU WITNESS: $583,325. 

Q (By Mr. Douglas) What are you assuming Nancy’s 
living expenses to he each year? 

A I assumed annual living expenses of $2,1 DO. 

Q And what is that based on? 

A This was based primarily on .Mr. Feldman’s testimony 
that her living expenses amounted to $2,12(1 a year; and I 
guess partially rounding it to be slightly conservative, 
raised that to 2,150. 

Q Why didn’t you increase the living expenses for the — 

THE COURT: Just slightly conservative? 

THE WITNESS: Right. 

Q (By Mr. Douglas) Why didn’t you increase her living 
expenses for the next thirty-two years because of inflation? 

A Well, to be consistent, either all the figures that are 
used should be increased for inflation, such as gross salary 
and any interest discount which is used, or none of them 
should be. 

[180] And in this case in determining a present value it 
is generally best to ignore inflation throughout and deter¬ 
mine everything in terms of a particular year’s dollars. In 
this case, 1971 dollars. 

So that all calculations are in 1971 dollars. Really 
nothing was increased to reflect inflation. The effects of 
inflation I tried to eliminate throughout. 

Q Have you estimated the annual income tax on her 
salary during this period? 

A Yes, I have. 

Q What is the range of income tax percentages that 
you have used? 

A The range was from 20.7 per cent to 30 per cent. 
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Q Ami where did you derive those figures? 

A These figures were derived from Publication No. 79 
of the Internal Revenue Service entitled, “Statistics of In¬ 
come 1971 Individual Income Tax Returns”; and specifi¬ 
cally Table 3.13, “Separate Returns of Husbands and 
Wives”. 

Q Could you tell the Court what that table does? 

A The table shows for d'.ferent income ranges the num¬ 
ber of returns, tax returns; the total taxable income; and 
the income tax, the total income tax for all those returns. 

And these are given for salary ranges, the lower 
salary levels in thousand dollar brackets, such as 10,000 
to 11,000, and at higher salaries the brackets go up to $5,000, 

1181) such as 25 to 30,(KM). 

And using the median salary in the range, I developed 
a tax rate just by dividing the total income tax by the total 
taxable income for that range, 

BY TIIK COURT: 

Q You mean this is a table which shows what per cent 
of gross income is paid by taxpayers in different brackets 
of gross income? 

A Yes. In other words, for taxpayers with gross income 
of $10,(KM) to $11,(KK) in 11*71 it shows the total taxable in¬ 
come. In this case it was $435,000,000. And the income tax, 
$80,009,000. It does not show the percentage, but that’s 
just a question of division. 

Q So that on the average each of those taxpayers — I 
mean taxpayer paid 20.7 percent of gross income? 

A Yes. This particular table is for separate returns of 
husbands and wives only. 

Q All right. <M course, that 20.7 per cent, as an average, 
represents or includes taxpayers who paid a greater per- 
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centage of their gross income than 20.7 ami taxpayers who 
paid a smaller percent of gross income than 20.7, right? 

A Yes, sir. 

Q What relevance does that 20.7 per cent have to what 
the actual rate would he on that income? 

There is no way of knowing, I guess, unless you know 
[182] what the deductions are; is that right? 

A Well, the 20.7 would take into account the average 
taxpayer in that income range ; 1 take into account what 

the average deductions are. 

Q Yes. 

A Clearly the actual range, you know, I would have no 
idea what it is. They are higher and lower. 

Q That’s the average? 

A Yes. 

BY MR. DOWLAS: 

Q Do you have a copy of that publication with you? 

A Yes, 1 do. 

Q What is that called? 

A The publication is “Statistics of Income — 1071 In¬ 
dividual Income Tax Ret urns”. It is Publication 79, Decem¬ 
ber, 1070 put out by the Department of Treasury, Internal 
Revenue Service. 

Q So what do you calculate Nancy’s net future earnings 
to be, after taxes and after necessary living expenses? 

A $305,779. 

Q Now, have you applied to that figure a discount rate 
to reduce that amount to a present value as of 1971 ? 

A Yes, I have. 

Q And what was that net discount rate? 

A The net discount rate was V/j percent per year. 

1180] Q And how did you arrive at that figure? 
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A Tli.it represents tin* difference between an estimated 
investment rate that a prudent non sophisticated investor 
eonhl he expected to earn over the period involved, which 
was the next forty years commencing in 1071, minus an 
estimate of the rate of inflation the expected rate of in¬ 
flation over that same period of time. 

Q And what investment rates did you use? 

A Well, f looked at several different investment rates. 
One, for example, was 4.14 per cent, which was the average 
rate on mutual saving! hank deposits over the last eighteen 
years. 

Q Was there another rate you looked at ? 

A Yes, several others. The maximum rate permitted 
hv the Federal Reserve Bank on time deposits in member 
hanks — this was much lower; T7'> percent. 

I looked at rates for some specific mutual savings 
hanks, again over a fairly long period. That was 4.24 per 
cent. And also at the rates earned by life insurance com¬ 
panies, again over a similar period; that was 4.04 per cent. 

The latter was not really for the purpose of seeing 
what a non sophisticated investor would earn, but really 
as a guideline, more sort of a top figure because the life 
insurance companies are generally among the most sophis¬ 
ticated investors, particularly in long term securities and 
[184| longterm investments. 

BY TUB COURT: 

Q Now, I’m led to understand that the most recent re¬ 
port of the Travelers Insurance Company shows a return on 
investments of close to 10 per cent and that they are fully 
invested in bond securities. I notice by this morning’s paper 
that you can buy Con. Bdison bonds that yield over 10 per 
cent and bonds of a long standing electric utility company 
in Hartford that yield over8 percent. 

Now, where do you draw the line between a prudent 
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non sophisticated investor and the actual state of the 
market on returns of investment? 

A There are a couple considerations. One of the things 
f was estimating was a rate to he used over the next forty 
years. 

If we look at the past forty years, interest rates have 
fluctuated substantially. I guess going hack probably al¬ 
most fifty years, life insurance companies were then earning 
over 5 per cent. They dropped down in the early 1930\s and 
it wasn’t until 1970 that they got hack to the position they 
were in in the 1920’s. 

And I agree an investor today could take some money 
and put it into an 8 per cent bond. 

Q He could put some into a 10 per cent bond. 

A 10 per cent. A 10 per cent bond might be a little 
f 185] risky. It might not be the type of thing that a prudent 
investor would go into. 

Q Do you think Con. Edison would be allowed to fail 
in New York City, serving that population? 

A Con. Edison probably would not. But an awful lot 
of people thought that the Perm Central Railroad wouldn’t 
be allowed to fail. And their securities certainly are not 
very strong. 

Similarly, I guess what was one of the most touted 
life insurance companies and investment companies, In¬ 
vestment Funding — 

Q Touted? 

A It was touted and there were an awful lot of sup¬ 
posedly very sophisticated investors, including big insur¬ 
ance companies. 

But really more important, what could be earned 
with this money over the next forty years would have to 
take into account more than what someone could invest in 
today. 1 think it should take into account what they can 
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invest in five years from now with the money that would 
he earned then, ten years from now, fifteen, twenty, etc. 
And there may not he even in five years an 8 per cent in¬ 
vestment. There may not he a .'1 per cent investment. 

In addition, people with income levels that I assumed 
I was for many years, on the order of, say, $1.0,000 a year, 
flH(i| generally do not invest in corporate bonds. Most of 
their money goes into time accounts at commercial hanks. 
Time accounts at commercial hanks have greater assets or 
greater deposits than either Savings & Loan Associations or 
Mutual Saving’s Hanks and their rates are always lower 
than the other two. And there you are talking — 

Q Well, 1 just told you about the Travelers. 

A Current earnings? Well, the Travelers 

Q I mean they went out and borrowed money at as high 
as 10 per cent in order to buy long term investments yield¬ 
ing 9 per cent, to make sure that they could have the benefit 
of a 9 per cent return over a long period of time. 

A Yes. This is a return only on the current year’s in¬ 
vestment, the it or 10 per cent. It is not a return on their 
total investments. 

Q Well, it’s current. I mean we are talking 1074, not 
1971. In that sense, it is current. 

A Well, no; but what I mean hv that — 

Q It is total investment of present income. 

A Yes, it is just present income. 

Q Wight. 

A It’s not their total investment return for 10711 or 1074. 

(,) Hut this case is concerned with present income; in¬ 
come that’s coming in in one lump now. In that sense. 
[187] Well, anyhow, I’ve posed a question for you. 

A Yes. I think one — just to answer it further, I 
wanted to he consistent in my estimate of the investment 
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rat«* and my estimate of the effects of inflation. And I 
followed a consistent approach in both. 

And probably tin* same consideration would apply 
to the estimate of the rate of inflation 1 used because I 
again did not use a current rate. 

T think the only tiling, whatever is done, 1 felt that 
I had to follow a consistent approach in making an estimate. 
Otherwise, the results would not be meaningful. 

Maybe I’ll get to that. 

THE COURT: All right. 


BY MR. DOUGLAS: 

Q Mr. Malasky, did you use an inflation figure? 

A Yes. I reduced my estimated investment rate by an 
expected rate of inflation. 

Q And how many years did you base your inflation 
rate on! 

A This was based on the same period that was used to 
determine the investment rate. Here J took — 

Q I low many years was that ? 

A The past eighteen years. 

Q And what was the average — what did you use for 
an inflation rate? 

f 188J A I used the increase in the Consumer Price Index. 

Q And what did that average out over eighteen years? 
A 2.87 per cent. 

Q Excuse me? 

A 2.87 per cent. 

Q And what was the inflation rate in 1972, if you know? 
A During the calendar year 1979 it was approximately 
9 or 10 per cent. I think that answers it. 

Q Do you know what it is running at today? 
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A I don’t know specifinally or know wluit flu- last twelve 
months nr**, hut I think it’s approximately 10 per cent if 
yon go from the most recent twelve months available. 

Q So it we would turn to your 1.5 per cent net discount 
rate, could you describe to the Court how you arrived at 
that * 

A Here again I looked at several different estimates of 
future investment rates based on past history, took the 
difference between an estimate of future increase in the 
Consumer Price Index, or the effects of inflation, again 
based on very similar past history. 

The basic objective was to get a difference between 
an anticipated investment rate and an anticipated inflation. 
And to do this most consistently I felt it was appropriate 
to use identical periods and compare some reasonable 
measures. 

f 1 S‘>| In this case, an average investment rate, such as 
mutual savings banks over eighteen years, with an average 
increase in Consumer Price Index over the same eighteen 
year period. 

(,} Hut tell me about how you arrived at the 1.5 figureT 

A Well, the difference I came out with comparing the 
mutual savings bank rate of 4.14 percent and the Consumer 
Price Index of 2.87 (ter cent was 1.27 per cent. 

Some of the other measures, one came out with a 
much lower difference of — 

What was that f 

A 0.88 per cent. 

Q Hetwcen which two figures! 

A This was between the maximum rate permitted oir 
time deposits in commercial banks, which is the most com¬ 
mon form of investment, and the same Consumer Price 
Index. 

I also had a higher rate when looking at life insur¬ 
ance companies. And this difference was 1.77 per cent. 
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Based on those items and taking into account that 
this was a non-sophistioated investor, I assumed a rate of 
1.5 per cent. 

Q Now, applying that discount rate, what is the present 
value as of 71 of Nancy Feldman’s projected earnings? 

A $253,424. 

THE COURT: Two hundred what? 

[190] THE WITNESS: $53,424. 

Q (By Mr. Douglas) Now, do you consider your con¬ 
clusions a conservative one? Ami if so, why? 

A Yes. I do consider that they are conservative, for 
several reasons: 

One, the salary scale that was assumed in accordance 
with the increases in steps from (JS-10 to the top of (JS-14 
appeared to he relatively or very low based on, one, her 
past performance which showed an increase over less than 
a two-year period from a $(>,500 annual rate of salary to a 
$10,000 annual rate of salary; and also the testimony given 
by Mr. Cogen that he expected that she would probably 
receive increases of at least a thousand dollars a year. 

The increases that 1 used at that same period were 
about $400 a year in accordance with the salary scale. 

The number of years that I assumed she would be 
out of work for raising her children was the upper end of 
the range given by Mr. Feldman in his testimony. 

The discount rate that I used, the \ % per cent, was 
higher than any of the rates that I determined using reason¬ 
able common investment media that I used to a great extent 
by prudent noil-sophisticated investors. And a higher in¬ 
vestment rate will reduce the present value or the dis¬ 
counted value of money in the future. 

MR. DOIKJLAS: That’s all I have on Direct, your 
f 191 | Honor. 
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CROSS EXAMINATION 
BY MR. MOEEKR: 

Q Mr. Malasky, do you have in front of you your com- 
put in of figures or notes which you’ve used to testify 
today / 

A Yes, I do. 

Q May I see them, please? 

(Documents handed to counsel.) 

MR. MOEEKR: Thank you. 

May I have just a minute, your Honor? 

THE COURT: Surely. 

(Defendant’s Exhibit C for identification: Com¬ 
putations.) 

BY MR. MOEEKR: 

Q Mr. Malasky, showing you one of your papers, which 
lias been marked C for identification, I talce it — and this 
is the present value of Nancy Feldman’s future income; 
correct? 

A Yes. 

Q And I take it that if we take the left-hand column 
starting with $1 l,. r >17, plus the last figure 27,000, if you just 
add those figures up that gives you $583,325, is that right? 

A Yes, it does. 

I l!»2| (j So that you just took all of the years that you felt 
Nancy Feldman was going to work, took what she made 
those years and lumped it together? 

A That was one of the calculations I did, yes. 

Q Well, that’s the calculation which you used to report 
to his Honor that you felt her total earnings were $7)83,.'125, 
correct ! 

A Yes. That was the total gross earnings. 
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Q All right. So flint if we won* to take each year, Mr. 
Malasky, and taka tin* total deductions, that would be tak¬ 
ing tin* first year $11,517, take out personal expenses of 
$2,150, her income tax of $2,000, and take her net income, 
her net income for those years would he reduced by almost 
$200,000. wouldn’t it? 

A By more than $200,000. 

Q Right. So that actually even using your lump sum 
figures rather than a formulation basis, according to your 
figures her net gross income was $505,797? 

A Could you rephrase the question? I did not under¬ 
stand it. 

Q All right. If instead of taking a lump sum basis, as 
you did over here, or taking a formula basis of each year, 
if you just take her actual net income loss, even using your 
cumulative basis, the net loss is $365,797? 

A That is the net income loss, yes. 

1193] Q Sir, could you figure out for us $305,779 reduced 
to present value at 8 percent discount? 

A Right now? 

Q Yes. 

A Well, I could. It would take a little while because 1 
would really need that sheet and I would have to do it year 
by year. 

MR. MOELER: I would like to offer Exhibit C as a 
full exhibit, your Honor. 

THE COURT: Full exhibit. 

(Defendant’s Exhibit (’ for identification: Received 
in evidence.) 

A To answer your question, it’s not meaningful to re¬ 
duce 305 to present value. I could reduce the year by year 
figures because there’s a different discount factor applied 
to each year’s earnings. I could do that. 
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v,| (By Mr. Moller) Mr. Malusky, have you ever before 
e or discounted present value by using less than 0 per cent T 

A Yes, very often. 

Q When? 

A Well, for valuations of pension plans ami for valua¬ 
tions of self-insured disability benefit plans. 

(J Sir, isn't it recognized in the trade that the minimum 
amount of discount in determining future valuation at the 
present time is (! per cent? 

[ 1!>4| A No, it’s not. As a matter of fact — 

Sir, what is a risk free rate of return at the present 
time in the United States? 

A A risk free rate of return today? 

Q Yes, sir. 

A fd /2 per cent, f»Vi per cent. 

Q Are Treasury bills paying 7 per cent ? 

A For what period of time? For what period of invest¬ 
ment ? 

Q For two years. 

A For two years, yes. I believe so. 

Q For 40 years? 

A For 40 yea. s, no. 

Q It would he more than that, wouldn’t it? 

A No, I don’t think you can get a risk free 40 year in¬ 
vestment. 

Q How about if I went to Society For Savings and said, 
“Here, here is mv money, keep it for four years”. I would 
get a 7* . percent rate of interest, wouldn't I? 

A Yes. 

Q And that would be insured by the Federal Insurance 
Deposit ! 

A Federal Deposit Insurance Corjwjration, yes. 



Q That would ho pretty risk free, wouldn’t it? 

A Very. 

[195] Q In fact, if you were to take even your commuted 
value, and I’ll give you this hack so we can get your com¬ 
muted value at 8 per cent — if we take your commuted 
figure of $253,425, actually there would he some municipal 
bonds which would pay close to 8 per cent interest, would 
there not ? 

A I don’t know if they are risk free — well, T don’t 
know if there are municipal bonds paying that much. 

Q And that would be income tax free? 

A Yes, it would. 

Q And if they are invested at 8 per cent that would 
spin olT $20,273 of income each year? 

A If what were invested? I lost you. 

Q If your commuted value of $253,425 were invested at 8 
per cent a year that would produce income of $20,373.92? 

A The number sounds approximately right. 

That’s not necessarily true. An 8 per cent municipal 
bond might be purchased at a discount so that your income 
would be less than that figure. 

Q Let’s take Judge Hlumenfehl’s figures — 

THE COURT: If purchased at a discount the in¬ 
come would be greater. You would have to pay a 
premium. 

THE WITNESS: If the yield to maturity were 8 
per cent you would he getting a capital gain when it 
matured. 

[190] THE COURT: You would still have $253,000 at 
the end of t he term. 

MR. MOLLER: That is right. 

Q (By Mr. Moller) And if you take Judge Blumenfeld’s 
figures with respect to Travelers’ bonds or Con. Edison’s 
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bonds at 10 per cent, that would produce $25,000 a year; 
correct ? 

A Yes, it would. 

Q And if taking your figures the living expanses were 
only - $2,150, than I take it then* could he hanked $22,000 
eaeh year; so that at the end of forty years you would have 
$252,425, plus $22,(KH) a year at forty years; $020,000 more, 
or close to a million dollars? 

A The arithmetic sounds right, yes. 

Q And do you think it is reasonably probable that Mrs. 
Feldman would have died at age seventy-seven with an 
estate of one million dollars? 

A It's not probable at all. Hut I don’t think that’s what 
the calculations show. 

Q I see. Well, giving you Kxhihit (', if we take a recess 
could you determine for us what the figure of $2(55,779 com¬ 
muted to present value at — well, we’ll he conservative — 
at (1 per cent; could you do that! 

A Yes, I can. 

I If 17 | MR. MOl.I.KR: Fine. Might we have a recess, your 
Honor? 

TIIK COrKT: Recess. 

(Short recess.) 

[198| HY MR. MOI.LKR: 

Q Were you able to finish that, Mr. Malasky? 

A Yes. 

And what is tin* figure, sir? 

TIIK OOFRT: Do you carry a pocket calculator 
with you? 

TIIK WITNKSS: Yes, your Honor. I would not 
have been finished so quickly otherwise. 

TIIK COFRT: Yes. 
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A Assuming a net discount rate of 6 per cent and no 
change in any other assumptions, the present value as of 
11)71 of future income is $102,878. 

Q All right, sir. In other words, if we take the figure 
of $.305,77!) and then you use the discount rate for each 
year; correct! 

A The calculations are not shown there. That was not 
a calculation (indicating). 

Q Now, sir, in your living expenses, personal living ex¬ 
penses for Mrs. Feldman, I take it you considered rent and 
food, that’s all T 

A Yes. 

Q You didn’t take medical expenses — 

A Well, no, wait a minute. 

The testimony given by Mr. Feldman 1 believe took 
into account rent was one item and the other piece included 
r 11)1)J food. I’m trying to think. 

Q Well, to refresh your recollection, lie said rent at 
$1)0 a month, which came to $1,01)0; food at $20 a week, 
which came to $1,040; giving a total of $2,120, to which you 
in your conservatism add another $30. 

MR. DOUGLAS: Your Honor, if I may object. 

Unless counsel is reading from the transcript, that 
is not my recollection of the testimony. My recollection 
of the testimony is that that $20 a week related to 
substantial amounts besides food; that the $40 for the 
two of them included health and necessary clothing. 

MR. MOLLER: Well, if that’s what counsel claims 
it is even more ridiculous than I thought. 

BY MR. MOLLER: 

Q Mr. Malasky, whom do you know in Washington liv¬ 
ing on $2,150 a year! 




A I don’t know very many people in Washington and I 
don’t know what they live on. 

Q Do you know anyone, anyone anywhere, do you of 
your own personal knowledge, a single person living on 
$2,150 a year? 

A What do you mean by “living on”? 

Q 1 mean, you know, existing; still being alive. 

A I believe I did. 

[200] Q When f 

A When I was in school. Probably less than that, 
actually. 

Q Were you at that time making $27,100? 

A No. 

Q But under your figures, even with Mrs. Feldman mak¬ 
ing $27,001 you still feel that her rate of supporting herself 
would be $2,150? 

A Well, the $2,150 was based on the testimony. I’m 
not an expert in the field of living expenses or what it would 
cost someone to live. And 1 couldn’t do anything other than 
use the evidence presented in "ourt. 

Here again, if I interjected my own personal feeling 
1 think people spend whatever they earn, but that’s a lot 
more than living expenses and a lot of other things are 
included. 

I will admit that I spend more than $2,150 a year 
to live. But it also takes into account a lot more than food 
and clothing. 

Q Right. Well, under our law I take it you can deduct 
what it costs him for personal living expenses reasonably 
necessary to keep himself in a condition of health and well 
being — to quote your Honor’s charge on Page 9. 

So that, Mr. Malasky, again with your figures on 
Mrs. Feldman on Exhibit (', with Mrs. Feldman earning 
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|201] $27,000 a y**ar you still put her personal living ex- 
penses at 2,1 ">()f 

A That was the assumption I used and it was based on 
reasonable evidence. 

Q Well, Mr. Malasky, ar you familiar with the De¬ 
partment of Labor’s annual budget for a high level of living 
of a four-person family in the Washington, D.O. area in the 
autumn of 1071? 

A No, I am not. 

Q Are you familiar with the fact that the total budget 
for that family was $ 10,245T 

A No. 

Q Or if you deduet the taxes, $12,002, for four in the 
family? 

A Well, no. 

MIL DOrtJLAS: Your Honor, I would like to make 
a point and object to further questioning of this kind 
because the test is not what a family of four would 
use in an annual budget. It is what was reasonably 
necessary to support the woman who was killed in the 
airplane crash. 

MIL MOLLKK: Your Honor, I can only go one step 
at a time. 

But you put Mr. Malasky on as an expert and quali¬ 
fied him as such. And I think this is proper Cross 
Examination. 

[202] THE COERT: You may cross-examine. 

BY MIL MOLLER: 

Q Sir, did you consult those tables? 

A Well, what I — 


Q Yes or no. Did you consult them? 
A No. 




(,) Sir, are you familiar with tin* fact that following 
along Mr. Douglas’ objection, that if we were to take the 
$112,000 an-1 reduce it to what a husband and wife under 
thirty-live years of age would spend, that that figure would 
come to $11,1142 2 

A Is that from tin- same table? 

Q Yes. Well, not from the table, but using the table 
as a eomputation. 

A How was that determined? 

Q I'v applying the Table 147 on I’age 1127 of the IJ.S. 
Department of Labor’s 1072 handbook of labor statistics; 
that the scale for a husband and wife under thirty-five 
years of age is 40 per cent of the amount required for a 
family of four. 

A If you sav you did it, you know. 

(,} So that even cutting that down, I mean under the 
Department of Labor statistics with one person would be a 
minimum of $11,2100. 

A May I ask, I lost you when you indicated what these 
| 20111 tables wen*. 

Q All right. Here, let me show you the table. 

TIIK COrii’T: I think it would be suitable to have 
them marked because you are talking about an exhibit 
not in evidence. 

MIL MOLI.KK: Very good, your Honor. 

TIIK f’Ol’KT: Are you offering it now’ as a full 
exhibit 2 

MIL MOLLKK: No, your Honor. 

TIIK COCItT: Kxhibit D for identification. At 
least we know what it is. 

(Defendant’s Kxhibit I) for identification: I\S. De¬ 
partment of Labor Statistics.) 
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BY MU. MOLIiKH: 

Q Showing you Exhibit I) for identification, take your 
time and look at it. But this is the area here (indicating). 

A I would not have used these tables. 

Q You do not recognize them as proper tables for the 
cost of — 

A No, I would say that they are very definitely im¬ 
proper. They say specifically, “Annual budgets at a higher 
level of living”. I don’t think that was what was called for. 

It also includes much more than food, clothing and 
medical care necessary for living. It includes things like 
[2041 contributions. I don’t think contributions are re¬ 
quired to keep or would have been required to keep Mrs. 
Feldman in well being. 

1 don’t think she would have to live at a higher level 
of living or whether that would necessarily be included. 

Q Well, you mean you don’t think that her husband, a 
graduate of Yale Law School who is now making between 
$18,000 to $21,000, and she making — I assume that if her 
salary is going to increase bis is going to increase, is it not? 

A I would assume so. I think he probably would also. 

Q And you don’t expect these people with a combined 
income of $50,000 to be living at a low standard of living, 
do you? 

A No, I don’t. Hut I don’t think that was what was 
asked for. It was asked what was necessary to keep them 
in good health. 

Q Bight. 

A Well being. 

Q In other words, what you’ve done, Mr. Malasky, is 
taken a fictitious, really a fictitious circumstance and ap¬ 
plied a fictitious scale to it? 

A No, I have not. It’s taking a legitimate circumstance 
according to the evidence. 



Q I nder your theory, if Mrs. I*'**l<linstn's salary was 
| *."» | going to inerease from 10,000 to 27,000 what would 

your estimate In* of Mr. Fridman's salary of 21,000 at this 
time increasing in that forty year span? 

A In that forty year span ? 

Vos, sir. Thirty-two years, we’ll take. 

A From what it is today, I think it was 21, it would 
prolmhly increase at a higher rate. I would estimate it on 
a reasonable basis, say $00,000. 

(,> And certainly it he is making $<i0,000 and she’s mak¬ 
ing 27,000, they are not going to he in a low standard of 
living, are they? 

A They are not going to be in a low standard of living. 
But again I would not have used that. 

Q And likewise the income tax rate that she would be 
applying if he’s making $00,000 and she’s making $27,000, 
using today’s standard, her income tax rate would be close 
to 7.0 per cent, wouldn't it ? 

A No, not if they tiled separate returns, and that’s what 
was used. I was reflecting what her income tax would be 
based on her income. 

(,) Well, Mr. Malasky, you would know as a tax man 
versed in taxes tout they would lose money by filing sepa¬ 
rate returns; that the best tax savings would be filing a 
joint return? 

A Well, the best tax saver would be, yes. If I were id 
12001 locating income tax between Mr. Feldman and Mrs. 
Feldman, the proper way t<» do it would really be to de¬ 
termine both on a joint return, then determine each of them 
on a separate return and allocate based on the percentage 
that each would pay on the separate return basis. 

I would have ended up with a lower tax figure than 
I actually used because I have done allocations of tax for 
life insurance companies. 


Q You can’t have lower than 20 per cent ? 

A Well, no, that’s not true. In other words, suppose 
we take the situation you postulated, where Mr. Feldman 
earned 00,000 and Mrs. Feldman earned $27,000. 

I agree with you that they would he better off filing 
on a joint basis. You know, without knowing specific de¬ 
ductions. 

1 would assume that we would determine a tax. Let’s 
say for argument’s sake it’s $8,000. Now, that’s not realistic, 
hut just for argument. 

If I determine a tax for each of them on a separate 
return basis with her income of 27,000, I might come up 
with a tax of 2,000. With his of 00,000, on a separate re¬ 
turn, I might come up with 8,000. For a total on separate 
returns of $10,000. 

What this would mean is on separate terms she would 
pay 2,000 out of $10,000, or 20 per cent. And I would really 
[2071 allocate as her income tax from their combined in¬ 
come 20 per cent of the 8,000 that they actually paid on a 
joint return, or 1,000. Really, I would probably end up with 
less. 

I think on that basis I used too high a figure. But it 
is a reasonable assumption. I think all the assumptions are 
consistent. 

You can’t just change one without changing others. 

(j How many times, Mr. Malasky, have you done a com¬ 
putation such as this, where a person has been killed in an 
accident, or been killed, and you’ve estimated present earn¬ 
ing capacity reduced to present value? 

A Where a person has been killed in an accident? 

Q Yes. 

A I don’t recollect having done it. 

Q So this is your first one? 

A This specifically, yes. 




Q AH right. Ami in ilointf this, <ir, I take it that you 
used primarily actuarial tables rather than tables that an 
economist might use? 

A No. I used very few actuarial tables. Actually, I 
didn’t use any actuarial tables, ft depends what you define 
as “actuarial”. 

Actuarial tables would include economic information. 
That’s one of the things that’s required to become a Fellow 
of the Society of Actuaries. But most of them were things 
1208] more that an economist would use, if you would say 
that. 

Q From an actuarial standpont, your background has 
been primarily actuarial; right? 

A Yes. 

Q In other words, with your nine years of Metropolitan 
Life it was pretty much to determine what the premiums 
were going to be and how much money Metropolitan Life 
would have to take in to make sure that either at the end 
of the life insurance policy or at the end of the accident* 
health policy what Metropolitan Life is going to deliver, 
correct ? 

A Well, no. For example, I never did anything like that. 

Actuarial work involves a lot more than just de¬ 
termining a premium rate for life insurance policies. A lot 
of the tilings that I did involved analysis of future invest¬ 
ment returns, analysis of income tax; you know, which 
might be considered the province of a lawyer. But actuarial 
work is much more diverse than the specific narrow ground, 
and at Metropolitan I got involved in quite a bit more. 1 
never specifically determined a premium rate for an in¬ 
dividual life insurance policy. 

Q But you have worked on what it would cost so that 
those rates could be filed 

A I did not personally. Metropolitan has a lot of aetn 
aries. Not every one works on, you know, that particular 
|20?>] item. There’s probably about eighty. 
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Q From an actuarial standpoint if a person were to take, 
say, and invest a dollar at 7 per cent interest that would 
double in about ten years, wouldn’t it ? 

A Roughly, yes. 

Q So that if any amount of money awarded were in¬ 
vested at 7 per cent that would double about every ten 
years? 

A Can I .just cheek that roughly? 

Q Surely. 

A It will take about a second. 

Q ( )kav. 

(Pause) 

A That’s roughly right. 

Q All right. So putting it another way, if there is a 
forty year span, if one dollar invested today doubles every 
ten years, then at the end of forty years for one dollar in¬ 
vested you would have.'fib? 

A Yes, you would. 

Q Now, one other area. In both your Exhibit C and 
in Exhibit 1C, I take it that you have followed essentially 
the general pay schedule set forth in Plaintiff’s Exhibit 1C; 
correct ? 

A Yes. Although on a conservative basis. 

Q Right. Hut wouldn’t it be fair to say that, actually, 
these figures set forth in this schedule, in part the reason 
|210] for the increase is to hedge on inflation? 

A No. From what I understand it is specifically not to 
hedge on inflation. They are specifically to represent merit 
increases. From what I understand from the testimony, 
that there are changes in the schedules and in the amounts 
of them that reflect inflation. 

Q But nonetheless they are based on a 500 or a $1,000 
increase, correct? 


A The schedules are. The amount.s that an* used were 
actually less and ranged from, really, like $300 to $700 be¬ 
cause of the part of the schedule that 1 was on. 

Q Would you agree with me, sir, that that certainly is 
one of the ways of hedging against inflation, to make sure 
that periodically you have a $300, $500 or thousand dollar 
raise ? 

A (Jiving a $300 or $500 raise is a way of hedging 
against inflation. That’s not what — 

Q In addition, you also took an inflation factor in rh* 
termining your discount rate, correct? 

MR. DOIKJIiAS: Your Honor, I object to “also 
took into account”. That is a misstatement of the 
witness’ testimony. 

Mil. MOLliER: I’ll withdraw the “also”. 

Q You took into account inflation when you came to 
your discount rate, correct? 

A What I tried to do, I think I mentioned in my testi- 
|21! i monv, in developing a present value — whether it he 
an estimate of future earnings of Nancy Feldman or the 
present value of future benefits of the (Jeneral Motors 
Pension Plan — you have to use a consistent set of assump- 
tions throughout. 

Now, I believe I said earlier that I eliminated or 
attempted to eliminate the effect of inflation on all the 
amounts I was determining and in all my calculations, so 
that my result would reflect the value of Mrs. Feldman’s 
future earnings as of 11171 in 1371 dollars. 

So that, for example, you know, in determining a net 
discount rat; 1 took a gross rate of interest and reduced 
that by the estimated value of inflation. 

Similarly, 1 could have taken a salary scale that re¬ 
flected inflation and reduced it by inflation. I did not do 
that. 
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Another approach would have heen to increase every¬ 
thing by inllation and not reduce the interest rate by in¬ 
flation. It' ! did that and did that consistently, I would 
come up with the same result; presumably. 

Q All right. Now do you want to answer my question? 

A I believe I did. 

Q I don’t think so. 

May the question he read, your Honor! 

Til 10 Corin’: Head the question. 

(Question read back.) 

T212I A What was my answer? 

Q (By Mr. Moller) I don’t know. But I expect either 
a yes or a no. 

You gave a long dis>, rtation on vr.j'ons ways of 
handling it. Mv question is did you or did you no* take into 
account in determining v. discoun 4 rate a rate ot inflations' 

A Yes. 

Q What authority, sir, do you have why a < .‘ceased 
plaintiff or a personally injured plaintiff should have pro¬ 
tection against inflation, when nobody else d <esf 

A Repeat the question, please. 

Q Certainly. 

What basis do you have why a deceased plaintiff or 
a personally injured plaintiff should have protection against 
inflation when nobody else does? 

A I have no authority. But 1 was not giving her pro¬ 
tection against inflation. 

Q Well, if you take a rate of interest for growth of 4.14, 
I understood von to sav that you deducted for inflation a 
figure of 2.S7, which gave you 1.27 percent; although when 
you used insurance rates you came up with a discount of 
1.77 and you rounded that off to 1.5 per cent as a discount 
rate for one year. Am I correct in that? 

A That is correct. No, you’re not — 
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121.2] Q So tliiit in answer to my (piestion, thou, you know 
of no authority which allows protection of it deceased person 
to lie protected against inflation when the rest of us are not? 

A I know of no authority, no. 

Q If we took on Plaintiffs Exhibit. 0 the figure of 
$.265,770 and discounted it at what is our claim is a con¬ 
servative figure of fi per cent, then your figure for that loss 
of earning capacity would he $102,878? 

A If I .just changed the 1 Vs per cent to 0 per cent, yes. 

MR. MOM,Hit: Thank you, sir. 

BY THK COURT: 

Q Now, in all your testimony the results you have 
reached would provide for payment on an annual basis of 
salary, less taxes and living expenses year hy year, is that 
right ? 

A Yes. The number I came up with, either the $252,424, 
assuming 1 Vs per cent, or the other, would provide for 
specifically payment of salary, less federal income tax and 
living expenses for the specific years that I assumed. 

I assumed that she would not he working for a par¬ 
ticular eight year period, from ages thirty to thirty-seven. 

Q Dili it make any difference which years you tooK out? 
| 214 | A Yes, it does. If I took out later years it would in¬ 
crease the result because her salary payments would he 
received earlier and, therefore, the effet of the discount 
would he b *ss. 

Q All right. So you took out the years thirty through 
thirty-seven ? 

A Yes. This was again based on the testimony. 

MR. IMirtil,AS: May I? 

THE COl’RT: Yes, surely. 


2! 4 a 


REDIRECT EXAMINATION 
BY MU. DOUtlLAS: 

Q Mr. Malasky, what is tin* current inflation rate, ap¬ 
proximately? 

A It is approximately 10 per cent a year. 

Q And what is the current interest rate on corporate 
bonds? 

A Approximately 8 per cent, !) per cent. It wmuld vary 
substantially by the quality of the bonds. 

Q Now, if you were to apply those in determining a 
discount rate would you not end up with a higher figure 
than your starting point? 

A Yes. I would end up with, in effect, a negative dis¬ 
count rate if I just used the current rates in effect today. 

THE COURT: Well, what is your authority for 
that 10 per cent? 

[21f>] THE WITNESS: That would be the increase in the 
Consumer Price Index. I don’t have it with me, but 
it is published by the Bureau of Labor Statistics and 
that would be comparing December, l!)7.'l with Decem¬ 
ber, 1072. 

1 think similar figures would hold for a more recent 
twelve month period also. 

THE COURT: What Consumer Price Index? Who 
publishes that? 

THE WITNESS: It is published by the Bureau of 
Labor Statistics and I guess the monthly labor review 
includes figures. 

It is published by a lot of government sources. But 
that is the primary source or initial source; the Depart¬ 
ment of Labor of the U.S. (lovernment. It’s published 
by a lot of — like the Social Security Bulletin each 
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month includes tin* Consumer Price Index and various 
components of it. 

TIIK COURT: All right. 

BY MB. DOrtiliAS: 

Q So if you were to apply the current rates you would 
end up with a higher figure after deduction of income taxes 
an<l living expenses than when you started? 

A Yes, I would. 

Q And why <liil you not adopt that ? 

[21fi] MB. MOLUKR: I object, your Honor. It is im¬ 
material why he did or did not. 

THE COURT: Overruled. 

A Well, that was not a reasonable approach. Again I 
was trying to estimate what would hold over a forty year 
period. 

Q And why did you pick a forty year period? 

A That’s the period that we were talking about here; 
from 1971, when Mrs. Feldman was age tw* aty-five, until 
her earnings were assumed to stop when her assumed retire¬ 
ment would be at age sixty live. And based on that, it is 
not a reasonable assumption either to assume that inflation 
would continue at 10 per cent a year over the forty years, 
or that interest rates would continue at 8, 9 or whatever 
per cent a year for a forty year period. 

In general, in all the work that’s done with assump¬ 
tions in this regard you would have to look at the history 
of both interest rates and inflation. And again it is a judg¬ 
ment, but based on past history these do fluctuate. 

I would not have come up with a proper present value 
if I just took into account the current day inflation and 
interest rate figures. 

Q Why is that? 
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Till*' COURT: ft’s too liorri l»l«* to contain plate. It’s 
working ourselves into complete bankruptcy. 

[217] A Well, no, it’s not bankruptcy. VouM .just be 
carrying around a lot of money. 

Q (By Mr. Douglas) Is it a fair statement that it is 
sound practice, when you are figuring out future projections, 
to look back over a substantial period of time? 

A Very much so. 

MB. MOl.l.KB: I object to that, your Honor. Obvi¬ 
ously, it’s leading. 1 don’t think it’s a fair statement. 
THE COURT: It may stand. 

MB. DOUdl.AS: Would you road the question? 

(Question and answer read hack.) 

A It’s a very common practice in all work where you 
would be estimating an interest rate for a future long period 
of time. 

It would not be if I were estimating an interest rate 
to apply just for one year in the future. All I would look 
at is current day rates. 

Q (By Mr. Douglas) Did you read Mrs. Kodmann’s 
testimony wherein she stated that the salary scales listed 
in her R-3, which is also Exhibit lb, stated that the scales 
listed there were wholly outside of cost of living adjust¬ 
ments? 

A Yes, 1 did. 

Q And that the cost of living adjustments were in ad¬ 
dition to those scales? 

[ 218] A Yes, I did. 

Q And that those steps were merit increases? 

A Yes. I believe they required satisfactory perform¬ 
ance, I think it was said. But it was based on merit. 

Q So when you did your computations of future salary 
years they were based on the 1!)71 schedule? 

A Yes. 


As related by Mrs. Itodmann in ln*r testimony? 

A Yes. 

Q Now, Mr. Moller in a very efTeetive fashion was ask¬ 
ing about interest rates and suggesting that possibly there 
should he a discount of G per cent. Why do you believe that 
the inflation has to be deducted from tin* interest rate to 
arrive at a proper discount rate? 

A Well, as I believe I testified before, in determining a 
present value as of a specific point in time you have to be 
consistent in your assumptions. And if inflation is taken 
into account in one place, it should be taken into account in 
till areas that are affected. 

In the way I did the calculation 1 assumed a salary 
scale based >n 11171 dollars and did not adjust for inflation, 
did not increase them. They would increase substantially 
if inflation were assumed. 

Similarly on the living expenses, an estimate was 
made and it was assumed that these would not change for 
[21!f] inflation. To get a present value as of 1!>71, an in¬ 
terest rate that reflects or that does not reflect inflation 
should also be used. 

Another approach would be to use an interest rate 
that was not reduced by the effects of inflation. However, 
if I were doing that I would have to make two other changes 
to get a consistent result. I would increase the personal 
living expenses by inflation and increase the salary by in¬ 
flation. 

You have not done so? 

A No, 1 have not. 

Q Now, will you tell the Court why it is that you reduce 
the interest rate by inflation? 

A The interest rate that is assumed, in effect a gross 
rate, does take into account some effects of inflation in the 
future. And the net rate that’s used should be adjusted or 


should h<* reduced by an estimate of future inflation to re¬ 
flect a net interest rate without taking account of inflation. 

In effect, what the investment earnings or interest 
earnings would be if there were no inflation at all in the 
future. 

BY TIIK COURT: 

Q Well, is that consistent? 

1 mean if you reflect it there and you say because 
[220) there will be inflation you don’t reflect it in salary or 
in living expenses because it wouhin’t be consistent if you 
are going to use a constant interest figure. But you didn’t 
use a constant interest figure; you used an interest figure 
reduced because of an inflation item or effect. 

A Well, in effect what I was trying to use was a net 
rate that does not reflect inflation. 

Q Well, you came up with the net rate of 1V 2 per cent. 
A Bight. 

Q Bo you mean the figure of 4 point something does 
reflect inflation? 

A In effect it would, yes. 

Q What dr» you mean, “in effect”? I mean it is certainly 
a good deal less than 8 per cent, which is readily obtainable, 
or 7, ami these may well reflect inflation, because as dis 
tinguished from an average over a forty year period of 4 
per cent. 

A Again it’s a good deal less than 8 or 7, b '* now 
similarly the inflation that I use is a good deal 1 
tin- current inflation of 10. or the inflationary rati 

Q I know. But you did use some. That’s *v 
it doesn’t seem to square with your premise thui 
of consistency you excluded inflation all along . on 

all of the operative figures. 

A The assumed rate that I used what I w**> trying 


12211 to get, tin* 1 VI* per ♦•••lit is supposed to represent tin; 
difference between an expected investment rat** that a pru¬ 
dent investor would get and tin- rate of inflation. 

In other words, it’s supposed to represent what would 
he earned if there were no inflation. 

Now, there are a eouple of things to consider. Of the 
4 or 4Vi per cent that I used as a gross rate, I agree it seems 
very low compared to what could fie obtained if you went 
out today. But f don’t think it really should lie compared 
to the others. 

Q You have to discount the higher rates of interest, 8 
percent and 7 percent, because they reflect inflation. When 
you get down to 4 or 4 and a fraction you are taking a 
forty year h'story. 

A Well, no; the same thing is true if I were discount 
ing the 7 or 8 per cent because they reflect inflation. Keally, 
the 4 per cent is a very similar figure to the 7 or 8. The 7 
or 8 represents what I can get if I go out today like to a 
savings hank. I can get 7VL* per cent for a four year period. 

If I were talking about a four year period I would 
use a much higher gross rate than I used. But the 7 or 8 is 
ver\ comparable to the 4 per cent that I used. The 7 or S 
represents what can he obtained on money today for certain 
shorter periods of time. 

[222| The 4 per cent is an estimate of what would be ob¬ 
tained over a forty year period in the future, based on past 
history. And it’s done on the basis to fie consistent with 
an inflationary rate. 

Q Take your past history. Is there any time during 
that past history when invested money earned less than 3 
per cent ? 

A During the period I used? 

Q Well, you went hack forty years, I think you said? 

A Well, no. I went back eighteen years. 
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Q All right. You went hack eighteen. 

lias there been any time during that eighteen-year 
period when money earned less than 3 per cent? 

A At the very beginning of the period, yes; slightly 
less than 2 percent. This would be back in 195(5, 1957. 

Q You didn’t find any time when it earned less than 2? 

A No. Not that I used, no. 

Q Then over an eighteen-year period a 4.1 — was that 
the average? 

A Yes, 4.1. Again, 1 obtained a difference of like 1.27 
per cent and then used 1.5 per cent. In other words, I 
looked at several different — 

MR. DOIKILAS: Mr. Malaskv, I think the Judge 
is interested in the theory. 

[222] If I might. I didn’t mean to interrupt you. 

THE COURT: Well, I’m interested in testing his 
assumption here, which is that the 4.1 average over a 
period of eighteen years shows that there can be an 
expected inflation so far as that particular experience 
is concerned. How does that support the inflation? 

Just looking at those figures and that increase over 
the period of eighteen years, how does that in itself 
reflect an inflation? 

You have to look elsewhere for influ'ion, it seems to 
me. I’m not sure, but I’m just questioning. 

Hut if it was never less than 2, I mean for you to 
come up with a net of less than 2, it -eerns to discount 
more inflation than you ever saw in eighteen years 
before, in interest; even in that very conservative in¬ 
terest which you take. 


MR. DOUfJIiAS: Could I ask a question? 
THE COURT: Yes, go ahead. 
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BY MR. Don; LAS: 

Q I think, Mr. Malasky, what the Court is asking is 
why, after you took your interest rate, why <li<l you reduce 
it hy an inflationary rate to arrive at present value? Could 
you address yourself to that ? 

THE COURT: Now, pretend that this is the ques- 
[224] tion they ask you in one of those actuarial exams. You 
know', just give me that answer out of the book, not 
out of the newspapers. 

A I believe the gross investment income that would be 
earned would reflect the effects of inflation. 

1 think part of it seems difficult because of the num¬ 
bers involved. In other words, if I had started with a gross 
rate of S per cent as one could be obtained today and re¬ 
duced it by a current rate of inflation, it would seem con¬ 
sistent, it would seem reasonable. But I don’t — 

BY THE COURT: 

Q Well, yes. That's consistent. 

But I’m .just wondering how the consistency can be 
applied to the inflationary aspect you used to discount the 
interest, or to reduce the interest, after having eliminated 
it elsewhere. 

You were conservative in figuring that her income 
could be greater because of inflation, there wouldn’t be cost 
of living increases, and you balance that off by not increas¬ 
ing her cost of living by inflation. So you excluded inflation 
both times. 

But when you get to interest, you did subtract some 
amount from what wois the average interest over an 
eighteen-year period, conservative thinking. And I’m just 
curious as to why or how you explain it as being consistent f 
[22.')] A Well, I was trying to get a net investment earn¬ 
ings rate that would not reflect inflation. 
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Q In other words, you think that the 4.1 does include 
some inflation? 

A Yes. 

Q Over an eighteen-year period ? 

A Yes. The particular period isn’t significant. I did ^ 

test it with some others and came up with a similar dif¬ 
ference of 1 Vy per cent; you know, when I used — if I went 
to longer periods. 

Q You mean you came out with a net of 1 V 2 per cent? 

A Yes. 

MR. DOUGLAS: That completes my redirect, your 
Honor. 

THE COURT: Yes. 

RE-CROSS-EXAM I NATH >N 

BY MR. MOLLER: (| 

Q 1 would like to follow up just a couple of questions 
brought out through his Honor. 

Did you take a percentage figure for the overall in¬ 
flation in the last eighteen years, Mr. Malasky? In other 
words, if we took an inflation figure of the total amount of 
inflation on, we’ll say, general prices within the last eighteen 
years. 

A Yes. I used the Consumer Price Index over that 
[22fi) period. 

Q And what was that? 

A What was the figure I came up with? , 

Q Yes. • 

A The average was 2.87 per cent. 

THE COURT: The average what? 

THE WITNESS: This was the average increase in 
the Consumer Price Index. 

THE COURT: The average per year? 

THE WITNESS: Average annual increase. 


0 



Q (By Mr. Moller) So that when you said the last in¬ 
crease was 10 per cent, that meant for one year? 

A That meant for the most recent year, yes. 

Q But that was one calendar year? 

A Yes. 

(} So that in arriving at the ‘J.S7 per cent you take into 
account that 10 percent over that span? 

A Yes. 

THE COURT: That’s the past ten years or past 
eighteen years? 

MR. MOLLER: Eighteen years. 

0 (By Mr. Moller) Tin past eighteen years, correct? 

A Yes. 

Q Now, when Judge Blument'eld asked you about the 
interest rate eighteen years back you looked at a table. 
[2127J Could I see that, please? 

A I’m trying to see what I looked at. Unless it was this. 

(Document handed to counsel.) 

Q Yes, I think this is what it is. 

When you said interest rates, what you are taking is 
the average the rate you are taking is the average savings 
bank interest rate; correct? 

A Well, no. I testified I looked at several different rates. 

Q Well, in answer to the Judge’s question you said at 
one time in Ht.jfi the interest rate was below d per cent. But 
that was the average savings bank interest rate, was it not? 

A That’s correct. 

Q And even with the average savings bank — and the 
savings bank would probably lie about the lowest interest 
rate to take, correct ? 

A No, not for what’s involved here. I think it would 
probably be a higher rate, actually. 
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Q But in order to arrive at your 4.. r > per cent you took 
the rate in 1073 of r>. 1 .‘i per cent, correct ? 

A Well, actually this figure, 5.33. Even higher. 

Q So that actually you are taking into effect a certain 
inflationary trend there. In other words, that the interest 
[228] rates have gone from 2.0 per cent to 5.33 per cent; 
correct? 

A Yes. 

Q And from a practical standpoint, if you were work¬ 
ing for Metropolitan [insurance and you had produced a 
yield of only 4.8 per cent in the last eighteen years you 
probably wouldn’t lie working there very long, would you? 

A If I were working for Metropolitan Life and produced 
a yield of 4.8 over the last eighteen years? 

Q Yes. 

A Probably not. But I ink the life insurance company 
rates are higher than a savings bank and they were less 
than half a per cent higher over that period. 

Q All right. But what would you say would be a fair 
rate of interest of return on a fairly prudent investor in 
1074, Mr. Malasky? 

A For what period of time? 

Q Well, we will say for four years. 

A For four years? 

Q Yes. 

A Probably 7 or 7 Vi* p**r cent. 

Q All right, 7V-> per cent. 

And the inflation factor over the last eighteen years 
is 2.87 per cent, correct ? 

A Yes. 

[220] Q So that if we took the inflation rate and applied it 
to our present interest rate of 7Vi» per cent that would give 
us a difference of about .just under 5 per cent? 

A Well, I would never take two inconsistent things; 
like comparing apples and oranges. 
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If 1 were looking at today’s interest rati* I would us«* 
today’s inflation rati*. Certainly I would not use* 2.87 as 
anticipated inflation ovi*r tin* next four v»*ars. 

Q Lot's taki* this a stop further. Lot’s say that in 1974, 
in having* the average savings hank intorost, that you had 
the average prudont investor rate of 7*/s» poroont. CorrootT 

A That’s not an average prudont investor rate. 

Q Well, that’s the figure you just gave me, 7V-> per eont. 

A Fora four-year investment. 

Q All right. Then based on the table you have hero, 
if wo take that and push it ahead another seventeen years, 
that 7 per rent interest rate, using these figures, would in 
all probability be close to Id per cent; correct ? 

A No. History has shown that interest rates have a 
tendency to fluctuate substantially. 

For example, looking at life insurance company rates, 
as I mentioned earlier, back in the 1920’s they were up at a 
level of above 5 per cent. They went down to sometoing like 
3 per cent in the early 1930’s and did not get back rp again 
[230] to that level until 1970. 

It has not been a consistent increase. We have seen an 
increase and rapid increases in interest rates during recent 
years; certainly the last ten years. 

Q Well, let’s take your own chart here. From 195(1 you 
start at 2.77, correct ? 

A Yes. 

Q And it does not decrease in any year to 1973, does it 1 

A That’s correct. 

Q In fact, it goes up each year! 

A Yes. 

Q And it has gone up at least fairly dose to 3 per cent - 
excuse me the total interest from 2 to 5 per cent; so it 
has increased almost 200 per cent ? 

A That’s correct. 



Q Ami certainly based on the figures you have now, 
there is no indication in the next eighteen years but that 
same rate of inflation will not continue.T 

A No, that’s not true. 

Q What indication do you have, sir, that it will not 
continue? 

A 1 don’t think you can state that — well, just based 
on the past history, going back beyond my lifetime interest 
rates have not consistently gone upwards. Interest rates 
r2311 have gone up and they’ve gone down. They’ve gone 
down for longer periods of time. 

Q Between 1!)r»f> and 1073, from your chart what year 
did they go down! 

A During the last eighteen-year period! 

Q Yes. 

A They did not go down. 

Q All right. And certainly you have no indication that 
during the next eighteen-year period they are going to go 
down, do you? 

A Indications specifically based on that ei hteen-year 
period, no. But 1 wouldn’t guarantee that they’d continue 
to go up. 

Q I’m not asking you that. But I’m just taking your 
hypothesis. 

If we take your hypothesis of the last eighteen years 
and take today’s interest rate at 7'/*; per cent, if that in¬ 
terest rate has the same history as in the last eighteen years 
and goes up 200 per cent, then eighteen years from now the 
interest rate would be approximately 14 per cent? 

A Well, no, that I would not expect it to continue in¬ 
creasing because it never has happened in the past. 

Q Well, we have already established that it has, haven’t 
we? We have established — 

|2.'12] A We’ve looked at it for a specific eighteen-year 
period. 

Q All right. Ami I’m asking you, sir, using those figures, 






your own figures of tin* experience of tin- last eighteen years, 
if wo start as his Honor lias to horo in 1!)74 to project an¬ 
other eighteen yoars, using tin* past history as you saiil you 
thought was a fair statomont to uso, thon using that past 
history eighteen yoars from now, or in lff?12, tho intorost 
rates should he 14 per cent, based upon that experience! 

A No. 1 don’t think that the fact that we’ve had a con¬ 
sistent increase for eighteen years is an indication that in¬ 
terest rates are going to continue increasing at tin* same 
rate, or anywhere near that, over the next eighteen years. 
Ami no one that I know of in any work where they de¬ 
termine present values makes such an assumption. 

Q And, therefore, if we follow that, then certainly you 
can’t expect inflation to continue at the same rate, can you! 

A No, 1 would not ex|>cet inflation to increase the way 
it has in the last — you know, inflation has not had a con¬ 
sistent pattern over the last eighteen years, if you’ll look 
at the numbers. Inflation over that period has gone up, 
gone down; several times. There is no pattern. 

Q Now, just take my question step by step, all right* 

A Yes. 

[223] Q You have used the experience over the last 
eighteen years, correct t 

A As one guide, yes. 

Q All right. Using that one guide, just that one guide 
alone, Mr. Malasky, if we applied that one guide and if 
interest is now at 7'/a per cent, applying that guide —- just 
accept for the fact that it is there — if we do apply that 
guide, then in 1!H>2 the interest rate would be 14 percent! 

A You are applying one conclusion from the past in¬ 
terest rates; the fact that they have gone up over an 
eighteen year period. 

Q Right. 

A What I ' as using was an average and I would esti¬ 
mate that it would be around 4 per cent. 


Q V«u didn’t answer my question. 

Csing vour own guide, which yon have over the last 
eighteen years, and we apply that guide to the 1V 2 per cent 
interest in 15)74, !>y 1!)f)2, applying that one guide, just stick 
with that, the interest rate would he 14 percent? 

A It’s a question of semantics. You’re drawing a dif¬ 
ferent conclusion from figures. It’s not a question of a guide. 

Q It’s a question of mathematics, isn’t it? And that’s 
what you majored in. 

A No, you’re drawing a conclusion from numbers. In 
12.'!4 | other words, the interest rates have gone up over the 
last eighteen years, but that is not a guide to the fact that 
they will go up over the next eighteen years. 

Q All right, sir. 

A I think “guide” is the wrong terminology. 

Q So you would say that if interest rates have gone up 
200 per cent in eighteen years and if the same guide is ap¬ 
plied to the next eighteen years, that doesn’t mean a 200 
per cent increase? 

A II I start with the guide that interest rates have gone 
up and just use that one criterion, that they have gone up 
200 per cent over the last eighteen years, and use that as a 
basis of what is going to happen over the next eighteen 
years, then clearly they will go up another 200 per cent and 
they will keep doing that. 

Q All right. Now, one other point. In Exhibit C, again 
you did not take into effect — you said that the increase 
in salary to $27,(KM) does not take into effect inflationary 
spirals? 

A That is correct. 

Q And likewise you say that the figure of $2,1 f»0 for 
living expenses <loes not take into effect inflationary spirals ? 

A Correct. 

Q Now, why, sir, since you are giving increases in pay, 



why would it not he reasonable to expoet that there would 
[235] he a concomitant increase in the cost of living? 

K It is very reasonable to assume that there would be 
an increase in the cost of living. 

MR. MOLLKR: Thank you, sir. 

MR. DOUGLAS: Your Honor, 1 have just one ques¬ 
tion, which I think will help clarify things a little bit. 

BY MR. DOUGLAS: 

Q Assume that you had a 6 V 2 per cent inflation rate and 
that you had an 8 per cent investment rate, and you were 
trying to figure out across the board what Nancy Feldman’s 
1971 value of future earnings would be. How would that 
come out ? 

A 1 would use a 1*4 per cent as a net discount rate to 
determine the value as of 1971. 

Q But if you took her salary and increased that hv in¬ 
flation ami you took her living expenses and increased that 
by inflation, and you took an 8 per cent investment rate and 
you recognize that there is <5 1 , per cent inflation, where 
would you come out ? 

A 1 would not come up with an identical result. 1 would 
come up with something very close, but there would be 
some other factors reflected. 

Not everything will increase at the same rate. But 
basically I would come up with a very similar result to what 
[230] I came up with. Any differences would be negligible. 

MR. DOUGLAS: That’s all. 

MR. MOLLKR: I have no further questions. 

(Witness excused.) 
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[239] AFTERNOON SESSION 
TIIK COURT: An* we ready? 

MR. HORTON: Yes, your Honor. 

Your Honor, I would like to call as my first witness 
Mrs. Diana Donald. 

DIANA DONALD, called as a witness, being first duly 
sworn, was examined, and testified as follows: 

THE CLERK: Will you please state your name for 
the Court. 

THE WITNESS: Diana Donald. 

THE CLERK: And your address, Mrs. Donald? 

THE WITNESS: My address is Main Street, Farm¬ 
ington. 

THE COURT: O’Donnell? 

THE WITNESS: Donald. .lust like the first name. 

DIRECT EXAMINATION 
BY MR. HORTON: 

Q Mrs. Donald, could you state where you went to 
school! 

A Yes. I attended and graduated from Mt. Holyoke 
College, magna cum laude, and I was elected to Phi Beta 
Kappa. 

I then received a scholarship to the Massachusetts 
Institute of Technology, and I received a Masters degree in 

[240] city planning there in 1958. 

Q You received your Masters degree in 1958? 

A That’s correct. 

Q What did you do after that? 

A Following that 1 worked as a planner for the City 
of Ithaca, New York. Later with the City of — 
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Q Perhaps if you go a littl** slower. 

A Oh, you want me to go slower? 

Q A little slower. 

A I’m sorry. 

Then with the Pittsburgh Regional Planning Associa¬ 
tion as a planner. 

Then I came here in 15MJ0 and served as a Senior 
Planner with the Hartford Commission on the City Plan. 

In 1%1 I went into consulting business for myself in 
Farmington for three years. In l!)f»4 we formed the firm 
of Brown, Donald & Donald, Planning Services — of which 
I am a principal member ami have been for the past ten 
ami a half years. 

Q And what does this firm do? 

A We do a variety of planning services for both mu¬ 
nicipal and private clients. We have about thirty-five client 
municipalities in Connecticut and Western Massachusetts 
to whom we offer continuing sendees; that is, we operate as 
if we were their town planner; preparing and commenting 
f241] on zone change situations, subdivisions, changes in 
their comprehensive plan, urban renewal projects and 
progress, and so forth. 

We also do the planning work related to major com¬ 
prehensive plans and studies, urban renewal projects, en¬ 
vironmental impact statements, the zoning, subdivision, and 
new town planning of various kinds. 

Q How large is your firm? 

A We have twelve employees, counting the principals, 
at the present time. We vary in siz<*, as many small firms 
do. We have been as high as twenty-three and as low as 
five or six. 

Q Have you heard of the planning firm of Cogen, Holt 
& Associates ? 

A Yes. 
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Q Would you say that your firm is similar to their firm? 

A 1 think that each firm has a certain amount of its 
own specialty. We may do a little more of the private de¬ 
velopment type of design work, hut w T e both do municipal 
services and so on. And 1 would say that they were proba¬ 
bly as similar as you would find in a state this small. 

Q What professional organizations do you belong toT 

A I am a member of the American Institute of Plan¬ 
ners, which is the professional society for planners; a full 
member. 

[242] And Pm a member of their national Board of Di¬ 
rectors, the twelve Board of Governors. There are twelve 
governors and I am one of these. I represent District 1 of 
the Society, which includes the New England States, New 
York State and New r Jersey. 

Q And you are the delegate from Connecticut? 

A Yes. I’m the delegate from that entire region. 

Q And where is this association based? 

A In Washington, D.C. It is a national organization. 

Q Do you know what a research associate is? 

A Yes. 

Q What is it? 

A Well, in our firm a research associate is someone with 
a Bachelors degree and the ability to cooperate and work 
under a professional planner to prepare an individual piece 
of research related to a plan or an ongoing management 
program that we may be doing. 

For example, we might ask a research assistant to 
assist in preparing a cost benefit study on a recreation 
program for the Town of Bloomfield, say. Then the pro¬ 
fessional in charge of that would outline the material tnat 
they felt was appropriate for the research associate to he 
finding and the research associate would go ahead and find 
this material ami prepare a research report. 
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[243] ft' tli** p«*rsoii has a certain amount of ability the 
professional in charge might let that jxirson, in fact, writ*; 
the report and perhaps prepare the entire piece of material. 
But it would be supervised by somebody in our firm who 
would be classified as a planner. 

Q I)o you have a research associate at this timet 

A We do not at this time. 

Q Have you in the past had research associates? 

A Yes. We’ve had at least six or seven over the course 
of the ten years that we’ve been in operations. Sometimes 
as many as three at a time, depending on the nature of our 
work during that period. 

Q Now, have you been personally involved in hiring 
research associates in your linn? 

A Yes. 

Q And did you review since yesterday your payroll 
records concerning research associates? 

A Yes, I did. 

Q And would you say that your pay scales are sub¬ 
stantially competitive with other people in this field in 
Connecticut ? 

A Yes, I would say so. 

Q And did you bring them with you? 

A Yes, I did 

Q All right. Perhaps you would get them out. 

Now, would it vary according to whether the person 
[ 1144 ] had only a Bachelor’s degree or a professional degree 
beyond that ? 

A Yes, it would, indeed. 

Q Now, what is that professional degree that — 

A Well, in urban planning there are a couple of degrees 
which would qualify one to call one’s self a professional 
urban planner: A Master in urban studies, a Master in city 
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planning, a Master in regional planning are typical degrees, 
depending upon the graduate school, what the degree is 
granted. 

Q Having reviewed your payroll records for, say, the 
past five years, how much have you started research as¬ 
sociates at who only had a Bachelor’s degree. 

MR. DOUHEAS: Your Honor, I object, unless the 
time is specified. 

THE WITNESS: I can specify the time. 

A The last research associate we hired had a Bachelor’s 
degree irom Smith College and we hired her at $(5,500 a year. 
That was in 10(10. 

Q (By Mr. Horton) Perhaps you could name others. 

A Do you want me to give the name? 

Q No. .Just give the cases. 

A I have it. I don’t think she would mind. 

(j No. I don’t think that is necessary. 

A All right. 

125551 Q Do you have others? 

A Yes. Now, that was the last person hired. 

Q What happened to her pay scale as she stayed with 
you ? 

A Yes. She stayed with us, and I think I had probably 
better refer deliberately to the date here because I don’t 
want to make a mistake. But she was with us somewhat 
over a year. She was a very competent person and at the 
time she left she was making $7,020 a year. 

Q Now at this time, going through all of the profes¬ 
sional employees at your organization, what is the range of 
pay of the non partners? 

A Of the non partners? 

Q Yes. 


A Pay for the non partners ranges between $10,000 and 
$10,000 a year. 

Q Now, if you were to bin* a research associate today 
in today’s job market bow much would you expect to have 
to pay for him ? Her or him. 

A Probably $8,500 or so. 

Q And after this person had been with you for five years 
how much would you expect to have to pay this person? 

A In today’s dollars, assuming that you can compress 
five years into now, I suppose that after five years you 
would expect to he paying this person twelve to fourteen 
[2.'5f]) thousand, depending on how competent they were. 

Q Ami after ten years with your organization, ten 
years of experience and a Bachelor’s degree, and assuming 
doing a good job, how much would you expect to have to 
he paving this person? 

MR. I)OU(jl.AS: Vour Honor, I object, unless there 
is some indication of experience as to what someone 
has been paid at for ten years. 

TUB WITNKSS: I could give an example, a con¬ 
crete example, because we have such a person with us. 

TUB COURT: All right. 

TIIK WITNKSS: She doesn’t now carry the title 
of research assistant, however. 

BY MR. HORTON: 

Q Has she been promoted? 

A Yes, she’s been promoted to planner. 

Q And she has how much experience? 

A She has seven years of experience with us and a 
Bachelor’s degree. 

Q And how much is she being paid ? 

A And she’s being paid $15,000 a year. 
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Q Now, how many partners art* there in your organiza¬ 
tion? 

A Well, there are three principal people in the firm, 
r2.‘?7 ] We are incorporated, so we don’t really call ourselves 
partners. Hut we operate as if we were, because it is a 
small firm. 

Q And how much were they paid last year! 

A Each of us had a take-home salary of $lfi,(KX) a year. 
Then we also divided the profits of the linn. 

Q Do you subscribe to any periodicals that indicate the 
state of the job market? 

A Yes. We are members of the American Society of 
Planning Officials, which is an organization devoted to pre¬ 
paring research reports and so forth for planning officials 
and practicing planners; that is, planning commissioners as 
well as professional planners. And they put out a bulletin 
they call “TAH”. 

Q Do you have a copy with you? 

A Yes, I have several copies here. I have about the 
last three or four months. 

Q And have you reviewed these? 

A Yes, I have reviewed them. 

Q What do they indicate as to the state of the job 
market? 

A The state of the job market in planning is very poor 
for people seeking work; extremely poor. 

Q And have you noticed this of your own personal ex¬ 
perience? 

[2.'18] A Yes, indeed. 

Q And how have you noticed it? 

A Well, I have here also the last three months of gra¬ 
tuitous resumes that have simply been sent us in the mail 
by young people seeking work. We’ve been gett ing an aver¬ 
age of one a week. I have about eighteen of them here in 



this file; people with both Master’s degrees and without, 
who have background of some kind or interest in planning, 
urban studies, site planning and this kind of related field. 

Q How do these leaflets you’ve referred to indicate that 
this is a poor job market for people seeking a job? 

A For example, in the last three or four months there’s 
hardly anything listed in Connecticut at all; only a couple 
of things listed in Massachusetts, a couple of listings in 
New York State, and so on. 

Q Now, are you familiar with the Washington, D.C. 
job market? 

A To some extent, yes. 

Q Could you explain how you are? 

A In my capacity as a member of the Hoard of Gover¬ 
nors of the American Institute of Planners I do visit 
Washington about every two months as a member of the 
Executive Committee. And I am involved with the staff of 
the national staff there, some of whom are professional 
planners in the Washington area. So I have some rapport 
with what’s going on there. 

|24!)| Q Ami is the Washington job market . Imilar to the 
Connecticut job market? 

A I would say it was similar, yes. 

MR. HORTON: No further questions. 

CROSS-EXAM I NATION 
BY MR. DOUGLAS: 

Q Mrs. Donald, you’ve been quite successful in your 
career, haven’t you? 

A I think so. 

Q And could I inquire what your total earnings were 
from your firm last year? 

A Yes. It’s easy to remember since my husband and I 
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just filed a joint return. Our two incomes in Sake-home 
salary, plus the profits of the firm, we filed an income tax 
of forty-four thousand last year, for income. 

Q I was thinking of your own earnings from the firm. 

A Well, we divided th“ profits equally among the three 
principal members. And this varies considerably because 
of the accounting, as I’m sure you know. We spread rur 
profits around over a series of years so that any one year 
is not going to be too large, ami so on. 

This is something our accountants do for us and I 
couldn’t tell you precisely what I earned last year in profit. 
I can only tell you what I paid taxes on. 

THE COURT: Is your husband a partner? 
f 250] THE W1TNESS: Yes, he is. 

THE COURT: I see. 

Q (By Mr. Douglas) You don’t recall, what, in addition 
to the sixteen thousand, was your share of the earnings? 

A Well, the addition would be thirty-two thousand 
minus forty-four thousand; or what’s that, twelve? Yes, 
twelve thousand. 

Q That would be in addition to the sixteen! 

A That would be my husband’s and my profit share. So 
mine was 0,000. 

Q So your total take, so to speak, from the business 
now would be 22,000? 

A This last year, yes. 

Ami as I say, this is an accounting thing. It may 
' have been larger this year, it might have been nothing, or 
it might even have been minus. Ami in some years it was. 

Q And this is kind of a depressed period? 

A Yes, it is. Extremely so. 

Q And your earnings have been higher? 

A They’ve been higher and they’ve been lower, right. 
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Q Now. Mrs. Donald, you don’t niind my asking this 
question, I’m sure, hut how old are you! 

A I’m thirty-nine. 

Q Thirty-nine. 

A Not like Jack Benny. I really am thirty-nine. 

|2f>l ) Q I believe that, ii' not younger. 

And you worked in this field for how long? 

A Fourteen years. 

Q Fourteen years. And some years you’ve made your¬ 
self more than $21,IKK), is that right? 

A That’s correct. 

Q Have you raised a family? 

A Yes. I have two children, ages twelve and ten. 

Q Did you take time out to get them started, or were 
you able to keep on with the work? 

A 1 took six months off completely when my first child 
was born, and after this birth of my second child I returned 
to work full time. During the eighteen month period be¬ 
tween my two children’s births 1 worked part time. 

Q You haven’t found being a woman a handicap in your 
profession, have you? 

A Not really, no; to be honest. 

Q The record doesn’t show it, certainly. 

Do you know the salary scales at the American In¬ 
stitute of Planning in Washington? 

A Well, there aren’t really any salary scales. You mean 
of the people they employ? 

Q Yes. Could you tell me — 

A I can tell you what the Executive Director makes. 
1 cannot tell you what the -titIT make. I don’t really know. 

[2f)2| Q Do you know what the Executive Director makes? 
A Yes. He makes .‘10,000. 
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Q I Tow old a man is he? 

A He’s forty-one or two. 

Q How long has he been in planning? 

A He was a planner for the City of Atlanta, or the 
Atlanta Region, I’m not quite sure which, prior to going 
with the National League of Cities, where he was Assistant 
Director there for a couple of years before he came to the 
American Institute of Planners as their director. 

And he has been a professional planner or with pro¬ 
fessional planning societies and situations all of his career, 
I think. 

Q Mrs. Donald, when you hired the research associate 
in ’09 at $6,500, I gather that person stayed with you for a 
little over a year, was that your testimony? 

A Thai's correct. 

Q And did she get a promotion in salary during that 
period ? 

A Yes, she did. 

Q What was that? 

A It was a little over $500. 

Q So that at the time she left she was making $7,000? 

A Yes. T believe the figure I quoted and the figure I 
found ir here was 7,020. 

[253] Q And when did she graduate from college? 

A She had graduated from Smith College immediately 
before we hired her. She was hired in .June of ’09, so she 
was a ’69 graduate of college. 

Q That was with an AH? 

A Yes. i 

Q And how many of your non partner associates do you 
have? 

A We have two planners, associate planner, a graphics— 

Q Excuse me. 
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A In just n minute I’ll answer you. I want to he specific. 

Six. 

Q Six? 

A Yes. 

Q And wliat are they engaged inf Are they specialists 
of some kind? 

A Some are and some are viewed as generalist planners, 
the same as the partners so-called. 

We have two urban planners who do much the same 
work as the three partners. They have their own client 
municipalities, their own jolts ami contracts for which they 
are responsible. 

We have a site planner, a landscape architect who 
does specific work for private developers. And he again is 
[2. r )41 a professional and is responsible for his own specialty. 

We have a graphics designer cartographer who has 
a Bachelor's degree in fine arts who designs our publica¬ 
tions and does a great deal of map design and that sort of 
thing, lie is also considered a professional. 

Ami so we do have some specialists. 

Q What, for my ignorance, is a cartographer! 

A A map maker. 

Q I see. Any special kind of maps? 

A Map designer, really. Not just draftsman. 

Q Now, how do you account for the fact that the job 
market is tight for planners and that you haven’t hired 
anybody in quite a while as a research associate? 

A I think the simplest way to account for it is to say 
that there’s no federal grant money and » communities 
have been using federal money ami state , nt money to 
pay for planning. 

Some communities have begun to recognize that the) 
need planning badly enough so that they are willing to pay 


out of their tax dollars for it. But traditionally over the 
course of the last twenty years or so it has been the 701 
grant process, 701 of Title 7 of the Housing Act, and that 
availability of grant money that has completely financed 
the planning profession in terms of its work with munici¬ 
palities. 

So to be perfectly honest with you, it is the drop- 
[255] off in grant money that’s done it. 

Q When did that start? Did that start with the Nixon 
administration coming into office, or when was it? 

A No. As a matter of fact, in Connecticut it started 
before that. Because the Connecticut policy, about four 
years ago, was to take the 701 money which was originally 
being distributed to municipalities directly for planning 
work and use it to finance the Department of Community 
Affairs. And it was used for financing technical services 
to towns by the Department, by DCA, rather than going 
directly to the towns. 

So that they could hire anybody they wanted to; 
either hire their own planners in town hall or hire planning 
services. 

So that in Connecticut the immediate dropoff in the 
need for planners, certainly in the private consulting sector, 
has been really at least a five or six year thing and not a 
slow, slower spinoff of the Nixon administration. 

Q I take it you think that that dropoff is kind of an 
unwise policy? 

A I think it’s sort of a two-edge thing. I think it’s 
going to be very good for municipalities to recognize that 
they need planning services and that it’s something they 
ought to budget for. 

Q They will realize that the present shortage of funds 
is really to their detriment? 

[2f>6] A Well, yes. But I think that it’s important for 
people to have to pay a little something to get something, 
too. 


Q Aik! maybe if they feel that way then they will in¬ 
crease the available funds? 

A I think the towns are beginning to do this. We see 
signs of revenue sharing funds going to planning sendees, 
anil so on and so forth. I think this is happening. 

MR. IKM’tJLAS: Thank you, Mrs. Donald. 

That’s all I have. 

BY THE COURT: 

Q What is there or is there a difference between this 
town planning work that you do and legislative research? 

A There could be a difference, yes, in terms of the type 
of research being done, I think. 

Q Well, do you understand that this other firm. Cogen, 
Holt, the sendees that they perform for municipalities are 
not directed to town planning in the sense of urban develop¬ 
ment and use of land, but more to all of the town functions 
and coordination with federal and state programs and 
legislation? 

A Yes. 

Q There is a difference? 

A Yes. I think there is. 

[2. r >71 Our firm does that kind of work also. We do prepare 
fiscal management programs for municipalities and we pre¬ 
pare their grant applications, and we try to help them 
prepare capital improvement programs. 

I think that the work is similar, although it may not 
be precisely the same. 

* • • 

Q Your work is oriented more toward the use and 
management of the property of the city and within the city? 

A We do both, actually, yes. We do that. We do. 

We also do research for towns. And a good deal of 
it in terms of cost benefit and that sort of thing. 
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THE COURT: All right. 

MR. DOUGLAS: Thank you, Mrs. Donald. 

MR. HORTON: Thank you, Mrs. Donald. 

(Witness excused.) 

MR. MOLLER: Dr. Curran. 

[258] WARD S. CURRAN, called as a witness, being first 
duly sworn, was examined and testified as follows: 

THE CLERK: Will you please state your name. 

THE WITNESS: Ward S. Curran, C-u-r-r-a-n. 

THE CLERK: And your address, Mr. Curran? 

THE WITNESS: f» Stoner Drive, West Hartford, 
Connecticut. 

DIRECT EXAMINATION 
BY MR. MOLLER: 

Q Dr. Curran, at my request did you prepare this cur¬ 
riculum vitae) 

A I did. 

MR. MOLLER: I have given a copy to Mr. Douglas. 
Do you object to this? 

MR. DOUGLAS: No. 

(Defendant’s Exhibit E: Curriculum vitae of Ward 
Curran, received in evidence.) 

MR. DOUGLAS: Your Honor, could I ask would it 
be permissible for Mr. Malasky to sit at counsel table 
with me? 

MR. MOLLER: I have no objection. 

THE COURT: Sure. 

MR. DOUGLAS: Thank you. 
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r25!)] BY MR. MOLLER: 

Q For the record, Doctor, I don’t want to go all through 
Exhibit E, hut where did you obtain your Doctor of 
Philosophy ? 

A Columbia University, 19fil, sir. 

Q And what is your present position T 

A Presently I am Professor of Economics and George 
M. Ferris Lecturer in Corporation Finance at Trinity Col¬ 
lege. Pm also Visiting Lecturer at Yale University. 

Q What has been your most recent hook! 

A Well, the most recent book is “Principles of Financial 
Management”, lf>7(), McGraw-Hill. 

Q And what is your background as far as the economic 
circumstances of a person as far as what a person makes, 
what he or she spends that would appertain to the problem 
respecting the loss of earning capacity of Mrs. Feldmanf 

A We ou mean my particular background! 

Q Yes. 

A Well, my particular background happens to be that 
I have done two or three of these kinds of calculations in 
the past for attorneys, I have used data which 1 use all 
the time in calculations and in economic courses. 

I’m quite familiar with the material which comes 
from the Department of Labor, the Bureau of Labor Sta¬ 
tistics, and I try to use those kinds of materials which come 
closest to reflecting the circumstances of the deceased in 
question. 

f2f*0] Q All right. And at the request of my colleague, At¬ 
torney Horton, did you prepare a report on the value of 
the life calculation! 

' 1 did. 


Q Of Mrs. Feldman! 
A I did, sir. 
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MR. MOLLER: Could this he marked for identifi¬ 
cation, your Honor! 

THE COURT: All right. Exhibit F for identifi- 
cation. 

(Defendant’s Exhibit F for identification: Report 
of Ward Curran.) 

MR. MOLLER: This is the same report I furnished 
to Mr. Douglas. Since Dr. Curran will be testifying 
from it, I think it would be of aid to the Court if I 
could make it a full exhibit. 

MR. DOUGLAS: Your Honor, I really think that 
I would have to object to that in that I received this 
rather detailed report about five minutes ago. 

I have no objection if the witness wishes to refer to 
it, but as an exhibit now — 

MR. MOLLER: I’ll withdraw the offer at this time. 
BY MR. MOLLER: 

f 2f» 11 Q Showing you Defendant’s Exhibit F for identifi¬ 
cation, that is your report ? 

A That is correct. 

THE COURT-: Do you expect this witness will 
testify to the substance of what is in that report! 

MR. MOLLER: Yes, your Honor. 

THE COURT: All right. 

Q (By Mr. Moller) Were you here in court this morn¬ 
ing when Mr. Malasky testified! 

A I was. 

Q And were you here in court yesterday when Mr. 
Bourke testified! 

A I was not. 

Q Well, were you informed that Mr. U'turke indicated 


that after obtaining the top of his legislative career, that 
he would probably go into private practice? 

A I was so infonned, yes. 

Q And were you here when Mr. Cogen testified that he 
also went into private practice! 

A 1 was not here when Mr. Cogen testified. 

Q But you were so infonned ? 

A So informed, yes. 

Q AH right. Now, basically at what starting salary did 
you begin your computations with respect to Mrs. Feldman! 

A I began with a $10,000 per year salary in 1971. 

f2fi2| Q And would it be reasonable to assume, within the 
bounds of reasonable economic certainty, that she would 
have yearly increases? 

A Yes, she would. 

Q And what would be reasonable to assume! 

A Well, what is reasonable to assume is, in my estima¬ 
tion, $f»00, approximately, per year. •> 

Q \i 1 how did you base that? 

A I based that assumption in part on the fact that she 
was leaving her position in 1971 at an income of $10,000 
per year approximately, and that she would be able to 
obtain a similar position at $10,000 per year. 

Then I proceeded to assume that basically an indi¬ 
vidual would experience some increases in income in the 
early years of their career and that this income increase 
represented approximately $500 a year, which is not too 
different from what a scale one might assume for, say, 
federal work or something of this nature. 

Q Are there recognized labor reports, Doctor, with re¬ 
spect to the earning capacity of women — and most par¬ 
ticularly let’s say to be more specific, such as Mrs. Feldman 
who has a Bachelor’s degree? 
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A Well, it is difficult to specify specifically the occupa¬ 
tional classification in this instance. What there are avail¬ 
able, however, are income figures for women with incomes 

[263] with four years of college. Now, these come out 
periodically. 

The figures that I have for the United States, for the 
northeast comer of the United States, are figures from 
the 1970 census. And they would he salaries as of 1969. 

A mean income of a female with four years of college, 
twenty-five to thirty-four years of age, in 1909 was $5,316. 

Q Would you repeat that? 

A $5,316. This is from the United States census. 

Q Now, is there a progression after one — let’s say a 
Master’s degree or a PhD? 

A Well, there is a progression. A master’s degree with 
five or more years, or at least five or more years of college, 
mean income of a female twenty-five years of age in 1969 
was $6,547. 

Q And how about w r ith a PhD? 

A A PhD, I have no figures as such. 

Q I take it that this figure, as far as. median income for 
a female, increased, we will say, from 1969 on, did it not? 

A Yes, it did. 

Q So what is the next year and figure that you used? 

A I increased the income of the deceased $500 per year 
for the years 1971 through 1976, so that the gross income 
would be $12,500. 

[264] Q During this period where there was an acceler¬ 
ation and growth of income, what was the situation as far 
as the Consumer Price Index ? 

A Well, the Consumer Price Index in this particular 
f>er;od of time rose — let’s see if I have a figure. I want to 
double check it. 

The Consumer Price Index in 1960 was 88.7. By 1965 



it was 1)4.5. In 11)71 it was 121..'?. This represents a 2.89 
per <•» 9 rate compounded annually from the period 19(50 to 
’71 ; hoc’ a 4.25 |*er rent rate compounded annually from the 
period o5 to ’71. 

Q Now, exactly what docs that mean as far as — 

A Well, it means that the market basket of goods and 
services purchased by an individual would have rose ap¬ 
proximately 2 per cent, almost per cent a year from 19(50 
to 1971; approximately 4*/» per cent from ’65 to ’71. 

Q All right. Now the other side, wl.at was the situation 
as far as interest rates! 

A Well, the average yield on three month treasury bills, 
which I refer to and most economists refer to jus the closest 
approximation of the so-called risk free rate, was 

MR. DOUGLAS: Your Honor, could 1 just ask, I 
have no objection to the witness referring to this, but it 
would help if he would indicate the page that he is 
looking at. 

[2651 MR. MOLLRR: We are on Page 2. 

MR. DOUGLAS: Thank you. 

TIIK COURT: Doesn’t anybody want to help met 

MR. MOLLRR: I think, your Honor, I would offer 
Kxhihit F. I think it would be a lot easier to follow. 

TIIK COURT: If lie is going to testify to the sub¬ 
stance of it, if it is that report, I would like to receive 
a copy. 

TIIK CLERK: Now a full exhibit, your Honor! 

TIIK COURT: Mark it a full exhibit. 

MR. DOUGLAS: Your Honor, I do object. 

TIIK COURT: All right. 

(Defendant’s Kxhihit F for identification: Received 
in evidence.) 
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MR. MOLLER: For your Honor’s purpose, we are 
on Pape 2, the second paragraph. The last question 
leads to Paragraph .'1. 

BY MR. MOLLER: 

Q Let me ask you this: What is a risk free investment! 

A A risk free rate would be a rate of return on an in¬ 
vestment in which both the principal and the interest would 
he virtually certain. The closest one can come to this, in 
my estimation, is a three month treasury bili rate. 

Q And what has happened — 

[266] A Excuse me. There are some people who might 
argue, too, that a risk free rate could be in terms of a sav¬ 
ings account, which is insured by the federal government. 

Q All right. And what has happened as far as the risk 
free rate from 1960 to 1974! 

A Well, the risk free rate fluctuates. It w’as 2.928 in 
I960. By 1965 it had risen to 3.954. 

By 1970 it was 6.458. In 1971 it fell to 4.384. By the 
end of 1973 it was at 74)4 per cent. And I have a figure 
which is reasonably current here in my files, if you would 
like to put it on as an exhibit. 

Q Yes. 

A The risk free rate for ninety day treasury bills in 
April, April 12th, is approximately 8.57 per cent. 

Q 8.57 per cent! 

A That’s right. 

Q So that means that in April of 1974 a reasonably 
prudent investor could invest in the so-called risk free in¬ 
vestment and expect a return of 8.57 per cent! 

A In the ninety day treasury bid, sir. 

THE COURT: 8 point what! 

THE WITNESS: 8.57 per cent in the ninety day 
treasury. 




2.') I a 


Q (By Mr. Moller) Now, if we could get over to Page 4 
and I would like to hit for just a minute the cost of sup- 
[2fi7] porting one’s self. 

1 am referring, your Honor and Mr. Douglas, to the 
bottom of Page 4. 

What is the TI.S. Department of Labor 1972 handbook 
of Labor Statistics, Dr. Curran! 

A Well, this is a handbook put out by the Bureau of 
Labor Statistics which actually is a summary work on the — 
well, it presents basically summaries of many of the kinds 
of statistics which tin* Department of Labor publishes. 

Q Showing you Defendant’s Exhibit D for identification, 
is that a page? 

A That is correct. 

Q Does this include the information relative to the cost 
of the standard of living in the Washington, I).C. area? 

A It does. 

Q And did you use this in making your computations! 

A I did, sir. 

Q As to the cost which would be reasonable for Mrs. 
Feldman to spend ? 

A Correct. 

MB. MOLLER: I offer this as a full exhibit. 

MR. DOUHLAS: Your Honor, could I inquire if 
we are going to have more exhibits introduced and 
marked? 

MR. MOLLER: Yes. Excuse me. 

[2G8] MR. DOUOLAS: I have requested or I bad under¬ 
stood that we would be getting copies of these exhibits 
in advance. 

We bad given, I think, copies of our exhibits to Mr. 
Moller the day before the trial started and it is just 
very difficult to deal with these exhibits. 



MR. MOLLER: That’s interesting. I did not get 
Mr. Douglas’ Exhibit C, no i did I get any information 
whatsoever from Mr. Mal/Lsky, and I have provided 
you with a full report prior to putting I)r. Curran on 
the stand. 

This has been here in court all day. I think T have 
laid a proper foundation. 

THE COURT: What is it? 

MR. MOLLER: It is the Bureau of Statistics, the 
Department of Labor statistics for the chart showing 
where Dr. Curran got the figure of $16,'145. 

THE COURT: May be admitted. 

(Defendant’s Exhibit E for identification: Received 
in evidence.) 

BY MR. MOLLER: 

Q Now, is this a basic starting point for a determination 
of what it costs one person to live? 

A This is a basic starting point, that is correct. 

f 2001 Q Now, of the $16,.'145 how much must be subtracted 
from that for federal income tax? 

A Well — 

Q Or let me put it this way: What is ieft after taxes? 

A $12,002 represents the consumption items in that 
particular table; that is, food, housing, transportation, 
clothing, personal care, medical care, other family con¬ 
sumption, miscellaneous family consumption. 

Q Then was there an additional item set forth for gifts 
and contributions? 

A Yes. $041 was an additional item for gifts and con¬ 
tributions, life insurance, occupational expenses. 

Q Now, does the Department of Labor publish certain 
equivalency scales for less than four, a family of four? 

A They do, sir. 





Q Ami what seal** did you use in this ease, Dr. CurranT 

A Well, l began by looking at the scale for two indi¬ 
viduals, husband and wife, under thirty-five years of age. 
And the scale is 4!) per cent. 

In other words, you apply the scale factor to any 
one of these numbers. You apply it in this case to the con¬ 
sumption item o f $12,002. 

Q So then you come up with a figure of $5,881 1 

A That is correct. 

|270] (,» And then as far as the contributions of $401, 
correct ? 

A Yes, sir. 

Q Now, from the fact that Mr. Feldman was earning 
between 18,000 and 21,000, and Mrs. Feldman was projected 
at 11,500, is a higher standard of living scale reasonably 
sound, economically, in this case? 

A It is my opinion that it is, yes. Definitely. 

MR. DOUGLAS: Your Honor, I move to strike the 
answer as giving a legal conclusion. 

THK COURT: Overruled. 

Q (By Mr. Moller) Now, starting with Mrs. Feldman’s 
earnings of $10,000 a year, would you explain how you de¬ 
termined what her actual loss of earning capacity in a year 
would be, Dr. Curran? 

A Well, I began with the gross income of $10,000 a year, 
which is the 1071 figure. I subtracted from it a personal 
exemption, an individual personal exemption under the 
assumption that she would, in effect, have one of the two 
personal exemptions. 

I made note of the fact that it was actually $075 in 
1071. But it was changed. So I gave it the $750. 

I subtracted one half of the 15 per cent standard de¬ 
duction, or $1,500, and gave her $750. This, in effect, was 
the income before taxes. 



[2711 Then I used the tax tables for the year to determine 
— and this I think is the important point to make this 
clear — I made the assumption that her income would be 
taxed as though it were the only income filed under a joint 
return; the effect of which would he to lower the taxes com¬ 
pared to what they would be if you had included her hus¬ 
band’s income in. But at that particular year I took it as 
the 10,000 and assumed that the taxes would be for her 
alone, but on a joint return basis. 

Q So that’s the figure of $1,490? 

A 1,490, yes. It comes from the tax tables. It comes 
directly from the table that it used for calculation of taxes 
by any individual when they fill out their 1040. 

MR. MOIjLER. Does your Honor have that figure 
at the bottom of Page 5, the 1,490? 

Q And that figure for taxes is based on ner income 
alone? 

A It is based on her income alone. But the tax tables 
are for a married couple filing a joint return. Therefore, 
you are using the lower rates. 

Q So what was the total income that would he a total 
income available for Mrs. Feldman’s consumption? 

A $7,010, plu.' ti.e deductions A $1,450, giving you 
8,460. 

Q Then would you explain the rest of the figures on 
[272] that page, Dr. Curran? 

A Yes. The rest of the figures on that page, you would 
have to go to Page 6 for the calculation. 

What I did was to make use of the scale factor for 
an individual under — 

Q What do you mean by scale factor? 

A Well, it would be similar to the factor that was used 
with respect to two individuals without children, where I 



used 4!) per rent. Now what I’m saying is that the scale 
factor that the Department of Labor recommends is .35 per 
cent of the consumption allowance ha* vould he, what shall 
I say, available or would be used bj a four-person family, 
husband and wife and two children, on a higher standard 
of living. 

Q And that is how you got the 4,200? 

A Yes. That won) ! be the consumption of an individual 
with a higher standard of living and it would exclude 
certain items, such as life insurance and occupational ex¬ 
penses. It would be based upon the $12,(H)2, which is food, 
housing, transportation, clothing personal care and medical 
care. 

Q And that doesn’t include recreation? 

A ft does not include recreation. And in accordance 
with Floyd vs. Fruit Industries I made an estimate on 
Page 7 of recreation expenses. The best data which I could 
1273] find comes from the Department of Commerce in 
which ’71 recreation averaged about fi.4 per cent of personal 
consumption expenditures, preceded with 35 percent of this 
figures 2.24. 2.24 of $12,002 is $209. And added it back in 
to arrive at $4,529, which is the amount representing the 
net loss in earning capacity after maintenance of life and 
giving back a recreational allowance. 

Q So that of a year of earnings of $10,000 Mrs. Feldman, 
according to your opinion, Mrs. Feldman’s loss in earning 
capacity would be $4,529? 

A That’s correct. 

T1IH COURT: I missed part of the question. I 
heard 4,529. 

That is after deduction of taxes and living expenses? 

THK WITNESS: That is correct. And adding back 
recreation. 




BY MR. MOEEER: 

Q Now, would you exph, in your chart on Page 8, I)r. 
Currant 

A Okay. The table on Page 8 takes the gross income 
and incrementing it by $500 per year from 1971 to 1976, 
giving you $12,7)00. 

I used the same standard deductions. 15 pe. cent is 
the maximum; or $1,500 — the assumption being that $750 

[274] was the same personal exemption. This is the maxi¬ 
mum as of today. 

Then this gave me income before taxes of 85 up 
through 11,000. 

1 then calculated the additional income taxes using 
the same tables of income tax calculations that I used pre¬ 
ceding in the 1971 example; that is, using in effect a joint 
income table using those rates that would apply for two 
people, but assuming that Mrs. Feldman was the sole earner. 

Q So, in other words, if Mrs. Feldman had curried out 
fc intentions of working for five years in Washington and 
then starting to have her family, these figures: 7,010, 7,400, 
7,790, 8,180, 8,570 and 8,960 would represent her lost eam- 
ng capacity for those five years! 

A It would represent her net income for those years. 

Then what 1 did was to, in effect, decrease that 
amount by the consumption allowance of $4,200 added back 
the recreation. It is the bottom line. 

Q Excuse me. So that actually her l**ss of earning ca¬ 
pacity would be starting with the figure4,529 through 6,479! 

A Yes, sir. 

Q Now, there is testimony that Mrs. Feldman would 
take some time out for child rearing, but that she wanted 

[275] to go back to work. 

Did you go further and compute what her net loss 
in earning capacity would be if she did go back to work 
after taking time out to raise or to start two children! 



A Well, what I <li<l was to exclude her from the labor 
force for ten years, on the assumption of two children, and 
it requiring a full day of school if they were spaced four 
to five years apart, would be approximately ten years. 

Q And those figures, I take it, appear on Page ?)? 

A Well, no. On Page !), then, what I did was to put 
her hack in the labor force under the assumption that her 
skills had been maintained at the salary at which she left; 
$12,. r »(K). 

Q And then got her up to what rate? 

A I got her up to $16,000 in 1004. 

Q What type of work did you envision her doing? 

A I envisioned her doing essentially what she would he 
doing today. 

Q Now, moving on to Page 10, di<i y ;u .n Pages 10 and 
11 — in order to commute a loss in earning capacity to 
present value, in what manner do you consider a discount 
factor? 

A A discount factor would be a rate of interest allow 
ing for the time value of money. That is, in effect, a dollar 
received a year from today is not worth a dollar today be- 
[276] cause you could invest it at a rate of interest. 

Sima* we are dealing here with a present value of a 
sum which could be invested at rates which are at least 
similar or close to current rates of interest, making due 
allowance for the fact that there are differences in ma¬ 
turities of obligations so that the treasury bill rate may not 
be the rate one wants to put the money in, be may want to 
put it into a 7Vi per cent savings account or he might want 
to put it into a twenty year government or twenty year 
corporate bond, what ! did was to take due account of the 
current rates of interest and used a discount factor which 
was slightly below those rates. 

That is, two flat rates: 7 per cent, first, and then 6 


per cent. Then I arrived at the present value of the net 
loss in earning capacity under two different sets of assump¬ 
tions — I mean two different interest rates: 7 per cent and 
6 per cent. 

I got the net figure of $76,445 and then $85,958, as¬ 
suming that she worked until sixty-five years of age. 

Q Now, I)r. Curran, with respect to the way money in¬ 
creases, if one were to invest one dollar at 7 per cent — 
let’s take the 7 per cent interest figure — how long would 
it take for that dollar to doublet 

A It takes about ten years. 

Q And then if we invest the two dollars, I take it that 
[277] would double in another ten years! 

A That’s correct. Approximately. 

Q So that in forty years the one dollar would he worth 
sixteen dollars? 

A In forth years? 

Q In forth years. 

A In forty years, yes. 

Q What would you consider the present rate for risk 
free capital today? 

A Well, if you assume ihe three month treasury bill as 
the base, then 8.57 j>er cent is the approximate rate today. 

If you wish to argue, and I think you can, that you 
might want to put it in a lengthening longer maturity, then 
you could have a savings account with Society For Savings, 
a four-year account, at ~V 2 per cent. 

If you wish to assume a sligh.lv higher rate risk, 
which would mean just a little bit less than the risk free 
rate, Triple A Corporate Bonds, many of whom mature 
within twenty years, are selling at about R per cent, new 
ones at par — I mean, I’m sorry, 8.25 per cent at about par. 

In other words, a thousand dollars invested today in 
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a twenty-year Triple A Corporate Bond, new issue, would 
yield about 8.23 per cent. 

Q And in your opinion if Mrs. Feldman did work to 
r27 81 ape sixty-five, her earning capacity as commuted to 
present value at (5 per cent would he $85,958? 

A That’s e '-ect, sir. 

Q And if we use the higher figure of 7 per cent, it would 
be $7(5,443 T 

A That is correct. 

MR. MOLLER: Thank you. 

You may inquire. 

MR. DOUGLAS: Your Honor, could we have a 
recess, please, while I look at this! 

THE COURT: Recess. 

(Short recess.) 

[2791 CROSS-EXAMINATION 
BY MR. DOUGLAS: 

Q Doctor, is it your testimony that after sixteen years 
Mrs. Feldman would have been earning $12,500? 

A That’s what I testified, yes, sir. 

Q And on what is that based? 

A It is based on the assumption that she would 
probably come close to maintaining her skills and would 
enter at the similar level, or roughly similar level when 
she left the profession for child rearing. 

Q And how did you arrive at your $500 a yecr figure? 

A Well, the $500 a year figure is based partly on the 
argument that we have minimum scale increases — 

Q Is that on Page 1 ? 

A No sir, it’s not on Page 1, as such. 

The $500 figure was based upon the argument that 
a person’s reasonable increase in salary would be of a 


neighborhood of $500. Thi.s is based further on the assump¬ 
tion that’s an aid in the calculations that we are not allow¬ 
ing for an inflationary increase in income at all and we are 
not allowing for an inflationary increase in expenditures. 

Q Doctor, where did you arrive at your $500 figure 
thought 

A The $500 figure is a minimum figure based upon two 
facts: 

[280] One, the testimony from — T can’t remember the name 
of the witness now — that said between 500 and 1,000 — 

Q If you can’t remember the name of the witness — 

A I’m sorry, I’m sorry. 

It is based simply upon the assumption that a $500 
increase in salary represents my judgment as to an incre¬ 
mental increase that would be reasonable under the as¬ 
sumption that no individual would be able to — or an 
individual would be able to have a reasonable increase of 
$500 a year without taking into consideration any inflation. 

Q Well, $500 would be reasonable for Mrs. Feldman, is 
that right ? 

A That’s correct, sir. 

Q Were you here in the courtroom when Mr. Feldman 
testified? 

A I was not, sir. 

Q Were you here in the courtroom when Mr. Bourke 
testified? 

A I was not, sir. 

Q Were you here in the courtroom for Mrs. Feidelson’s 
testimony? 

A T was not, sir. 

Q Have you read the deposition of Mrs. Rodmann? 

A I have not, sir. 

Q Are you aware of the fact that Mrs. Ro<lmann testi- 
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f281 ] fied that in 1971 in Washington, D.C., when* Mrs. 
Feldman was planning to go, she would have been qualified 
for $11,500 salary? 

A I have oniy heard this. I have not read it, no sir. 

Q Then how do you base your testimony that $500 is 
an appropriate increase, -vheri you haven’t heard the testi¬ 
mony or read the deposition? 

A Well, 500 — 

MR. MOLLER: Excuse mo. 

1 object, your Honor. This question has been an¬ 
swered. He has answered it twice. 

It is now argumentative of how he arrived at the 
$500 figure. 

MR. DOUGLAS: In Jill deference, I don’t believe I 
have had an answer, your Honor. 

MR. MOLLER: He has 

THE COURT: He said, “It’s based on my judg¬ 
ment.” 

THE WITNESS: Yes, sir. 

BY MR. DOUGLAS: 

Q And what is your judgment? 

A My judgment is the $500 increase in salary repre¬ 
sents an increase that one would anticipate getting if that 
individual were to realize an increase in income based upon 
[282] a factor which does not allow for inflation. In other 
words, a real increase in income. 

Q Would that be true of all professions? 

A I would say that would be — well, whether it is 500 
or fiOO would be generally true, yes. 

Q Across the board ? 

A I would take that into c* ideration. I would not 
answer that question, quite frankly, along those lines. I 
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would have to take into consideration basically a hypotheti 
cal example that you wanted to put in front of me. 

Q Would you, as an economist, feel that it is appropriate 
to predict wage increases nd salary increases for one pro¬ 
fession to he the same as . >r another profession? 

A No, they would not he the same necessarily. 

Q And if Mrs. Hodmann, w.io is the general personnel 
director at the National League of Cities, states that this 
person was qualified for an $11,500 job in the summer of 
1971, do you believe your judgment is to be given credit 
over hers ? 

A Yes. 

MR. MOLLEK: Just a minute, Doctor. 

I object to that. He is now asking this witness to 
pass upon the testimony of someone who has testified in 
a most conjectural manner. 

THE COURT: I will allow the question. 

[28.11 A The qualification is one thing. Actual employ¬ 
ment is somet hing else again. 

This particular individual was, at the time of her 
death, in the process of changing jobs. She would have 
been qualified for a particular position. Whether she would 
have bet*n employed is a moot point. I therefore chose, in 
my judgment, to leave her at $10,(MK) income. 

Q Hut the fact is you didn’t take into account the field 
in which she was engaged, did you? 

A If you will look at the field in which she was engaged 
and can get for me or obtain for me statistical data — 

Q Could you answer the question? 

A Yes, I’ll answer the question. 

The answer is that I looked for statistical data on 
the field in which she was employed and I found nothing 
satisfactory. 

Q So you made your own personal judgment? 
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A That’s right, I made my judgment based upon the 
fact that I see in front of me a $10,000 a year income of an 
individual. I see in front of me women with four years 
college training whose salary range from $4,000 all the way 
up to $7,800 or $7,300 between the ages of eighteen and 
sixty-four, and within that framework I made a judgment, 
— it was a judgment — of $f>00. 

[284] Q Are you a personnal expert? 

A I have done that kind of work. I hold a Master’s 
degree in economics and my Master’s thesis was in the 
field of labor, yes. 

My PhD degree was in the field of finance and most 
of my writings are in finance. I have done some work in the 
field of human capital, yes. 

Q Isn’t your expertise in fields of rates of return and 
in fields of finance? 

A That’s correct. That’s my primary interest. 

Q Right. And you haven’t made a study of the job 
availabilities or the legislative salaries of people in this 
field, isn’t that correct? 

A No, I haven’t. 

What did you say ? I’m sorry. Repeat the question, 
please. 

MR. DOUOLAS: Perhaps the reporter could. 

(Question read hack.) 

A Yes, what I have done is essentially to take the avail¬ 
able statistical data on people in this area, or related areas, 
and make judgments about it; that’s correct. 

Q What was the area in which you studied? 

A I took basically females with four years of college 
training and I began from that point. 

Q Now, they are engaged in a wide variety of activities, 
1285] aren’t they? 

A That is correct. 



Q Ami what may apply to one group of individuals 
would not necessarily apply to another? 

A That is correct. 

Q I notice that you increased the salaries by $500 a 
year for approximately five years, is that correct? 

A I increased the salaries approximately $500 per year 
from 1071 to 1970, which would be five years, that’s right. 

No, six years. 

I’m sorry. ’72 to ’70; five years. Okay. 

Q And would you expect that in personnel matters the 
increases would stay constant that way? 

A The increases may or may not stay constant. The 
point is that by increasing it by $500 per year I took into 
consideration the fact that I gave her a real increase of 
$500 without increasing the cost of maintaining herself 
during this period. 

The answer to your question is that they inav not he 
constant, that is correct. 

Q As a matter of fact, isn’t it customary for merit in¬ 
creases to increase as the base salary goes on up? 

A I can’t answer that question. 

Q You have no opinion? 
f280] A I have no opinion on that. 

Q Not made a study of it ? 

A Not made a study of it, no, sir. 

Q Well, without making a study on it, Doctor, how 
could you conclude and state that a proper estimate is $500 
a year? 

MR. MOLLEK: I’m going to object, your Honor. 
This question has been asked and answered many times. 

In fact, if counsel will look at his own exhibit, at 
Plaintiff’s Exhibit 10, I think this buttresses the fact 
because on a (JS-10 there appears to he about a $500 
increase each year. 



MR. DOUGLAS: Well, I’ll withdraw the question. 
I think the record — 

THE COURT: I so rule. 

BY MR. DOUGLAS: 

Q Now, what is the top salary, gross salary, that you 
assume for Mrs. Feldman? 

A I rssumed the top gross salary of $16,000 per year. 

Q Why was it that you concluded that there would be 
no increases beyond that point? 

A I concluded there would be no increases beyond that 
point largely because 1 had, in effect, pushed her out to 
1994, and again it is a matter of judgment as to how fur one 
would go with this. And again by assuming a $. r >00 increase 
[287] or increment and by not increasing her consumption 
allowances during this period, 1 felt 1 was being generous. 

THE COURT: What age was that? 

THE WITNESS: She was twenty-five at age of 
death. It appears to be forty-eight years of age. 

Q (By Mr. Douglas) So you assume that from forty 
years on she would receive no increases in salary? 

A 1 have made no assumptions about increases in salary, 
that’s correct. One could make an assumption about in¬ 
creases in salary if one chooses to do so. But the discount 
rate which I applied would be rather heavy at that stage. 

Q Just a minute, before we get to the discount rate. 

A Yes, sir. 

Q After forty-eight, I take it that it would be tenable 
under your analysis to continue to increase her salary? 

A It’s tenable. 

Q And the reason why you did not increase her salary? 

A The reason I did not increase her salary was by the 
time she got to that age I had decided — again a matter 
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of judgment — as to the fact that this was about as far as 
I could comfortably go; and I admit it is a judgment. I 
might have gone to 1905 or 1993. 

But all during this time, why, then I am giving her an 
increase in income, which is not matched by an increase in 

[288] the consumption expenditures allocable to mainte¬ 
nance of life. In other words, a real income increase. 

Q I am directing my questions, Doctor, only to gross 
income. 

A Yes, sir. 

Q Isn’t it a *'air statement to make that some people at 
age forty-eight get increased salaries? 

A Yes, sir. 

Q I suppose that’s even true in the academic profession, 
isn’t it? 

A Well, yes, to some degree. 

Q But in any event, whether or not you get increases 
after forty-eight depends upon the nature of the work and 
the quality of the work that is being performed and the 
opportunities and the ability to pay? 

A Now, last, the ability to pay on the part of the em¬ 
ployer. (Jo ahead. Yes, sir. 

Q So in analyzing a person’s potential earning capacity 
after forty-eight it is very difficult to lay down some kind . 
of overall standard, isn’t it? 

A Yes, sir. 

Q You don’t have a great deal of confidence in the 
proposition that after forty-eight she would be limited at 
$10,000, do you? This : s really your own opinion? 

A Well, you’re putting words into my mouth. What I 

[289] sai«l was that beyond forty-eight years of age, why, 
then I have not chosen to give any increases in salary. 
That’s all I’ve said. 
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Q Yes. But why did you choose not to? 

A Because I felt by that time — an«l I admit it’s a matter 
of judgment — that by that period or that point in time 
at least, why, then I would have been basically unable to 
have argued that a person could be increasingly at a salary 
much beyond the rate at which lc\ 1 that she has. 

I see no testimony, no analysis, no data which would 
suggest that she would be making much more than 
year. 

Q But, Doctor, when you say “no testimony” — 

A I’m sorry. I should say I have seen no data, statistical 
data. 

Q And, in fact, you had not been here when those wit¬ 
nesses testified f 

A That’s correct. 

Q Or having read the deposition? 

A I have no read the deposition; that’s correct. 

Q Well, wouldn’t you say in analyzing a person’s future 
earning capacity after 1 forty-eight one would have to look 
at those factors? 

A One would have to look at those factors, out one 
might also look at the fact that on the average the in- 
[2!>U] creases in income of people when they reach ages 
forty-eight and beyond, in fact forty-five and beyond, slow 
down considerably. 

Q They slow down, do they? What do they show beyond 
that age ? 

A ” II, a female from forty-five to fifty-four may earn 
another three or four hundred dollars possibly a year, but 

she would also have additional expenses to incur. 

/ 

Q We are still talking about gross income. 

A I realize that, sir. 

Q Now, are you telling me that the figures which you 
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us<*<l show a gross animal increase of approximately $.'100 
a year for females? 

A No, sir. What 1 am saying to you is that it is possible 
to experience some increases beyond that. 

Q Now, you have a table in front of you ? 

A I have a table in front of me which shows some in¬ 
creases between forty-five and fifty-four, yes. 

Q And what is the table that you have? 

A The table in front of me shows that between forty- 
five and fifty-four, $0,780. 

Q May I look at that, Doctor? 

A Go ahead. 

Q Well, why didn’t you include those increases in your 
calculations? 

A Because I did not include any further increases in 
[291 ] my calculations for the express reason that I chose to 
stop at that point because I did not increase the mainte¬ 
nance of life expenditures. 

In other words, what I, in effect, did was suggest 
that her real income would rise above $500 a year. 

Q But you didn’t include anything for gross income 
after forty-eight? 

A That’s right. 

Q Even though the statistics indicate that they would? 

A The implied assumption, of course, would he that the 
real income of the individual would increase more than 
$500 per year. 

Q We are not talking about real income. We are talking 
about gross income. 

A Well, we’re talking about gross income, sir, hut we 
are talking about a situation in which I have not allowed 
for inflationary increases in income. 

Q I’m aware of that. 
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A All right, okay. An<l under those conditions I would 
not have given her an increase in income. 

Q What is the magic about the age forty-eight! 

A No magic about age forty-eight. 

Q Well, why did you pick it! 

A I could have picked forty-six, forty-five, forty-seven. 

[2021 Q Why would you have picked forty-five or forty- 
seven ! 

A I have no judgment based upon forty-eight at all. 

Q Don’t you think there would he a lot of women in 
their fifties who would feel your testimony was not very 
accurate? 

A f don’t know, sir. 

Q Do you agree with me that merit increases over time 
are related to base pay? 

A I have no opinion. 

Q You haven’t studied the matter? 

A I have no opinion, sir. 

I have not studied the matter, that is correct. I am 
only familiar as it operates in the academic world, with 
merit increases. 

Q Isn’t that a rather critical point, because each year 
under your proposal she would he getting the same increase 
on merit? 

A That’s right. 

Q Even though her base pay would he increasing? 

A Well, she would be getting $500 a year increases, 
that’s correct. The same incremental increase, that’s right. 
Absolute increase, that is correct. 

Q Turn to Page 4, if you will, Doctor, of your report. 
A Surely. 

r2!K?j Q You refer to a higher standard of living in the 
Washington, D.C.-Maryland-Virginia area. 

A That is correct. 
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Q What is a higher standard of living? 

A Well, a higher standard of living is defined by the 
Department of Labor as a total budget, ineluding all per¬ 
sonal tax payments, of $16,345. 

Q And that was your starting point? 

A That is correct, sir. 

Q Now, then to arrive at what you assign for living 
expenses to Mrs. Feldman you subtracted recreation, didn’t 
you? 

A No, sir. I added recreation back in, the recreation 
allowance. 

Q Well, perhaps it was my fault. 

You’ve just stated that the 16,345 figure was a total 
budget. 

A That 16,345 would be a total budget for a family of 
four living in the Washington, D.C. area. 

Q Right. Now, would that include non essential trans¬ 
portation? 

A It would include food, housing, transportation. 

Q That wasn’t my question, Doctor. 

A It would include transportation. Whether it is non 
essential or not, I don’t know. 

[294] Q And would it include anything parents might 
spend for private schooling for their children? 

A Not necessarily. 

Q Well 

A No. As far as I know, it would not. But I cannot 
testify to that one way or the other, sir. 

Q I'll accept that. 

Would it include gifts to support a parent? 

A No, it would not include that. The gifts to support 
a parent on Page 5 were an additional $941 which I ex- 
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eluded from my calculations of tin* maintenance of life. I 
did not include those in that. 

Q How about entertaining of friends, would it include 
that? 

A There’s no way of knowing whether it would include 
that or not. 

Q You can’t tell from — 

A You cannot tell from the data. 

Q You can’t tell from the data precisely what is in¬ 
cluded in that, can you? 

A You (an tell from the data that it requires food, 
housing, transportation, clothing, personal care, medical 
care and family consumption. What you can tell from the 
data and what the Bureau of Labor Statistics advises you 
is that if you will take a scale factor of .35 and apply it to 
[295] that consumption figure, you will have a number 
which is as close as one can get to a statistical average of 
the amount an individual would have to spend in order to 
maintain himself in terms of the basic consumption ex¬ 
penditures which he would make. 

Q Well, that’s a very interesting statement, hut it wasn’t 
what I asked. 

A Well, I’m sorry. 

Q What 1 asked, Doctor, was you don’t know all the 
items that go in to make the so-called higher standard of 
living total budget, do you? 

MR. MOLLER: I’m going to object, your Honor. 
He already testified exactly what went into it. 

THE WITNESS: I did, sir. 

MR. MOLLER: And there is an Exhibit I) which 
further portrays that. 

I believe the question has been answered. 





THE COURT: Well, lie has answered it. He says 
he has already answered it. 

What is this factor that you apply to consumption? 

THE WITNESS: Yes, sir. What it is — 

THE COURT: What is it, what is the number? 

THE WITNESS: Well, the number is .35. 35 per 
cent of what is necessary to maintain a family of four is 
[296] necessary to maintain a single individual. This comes 
from the — I need the scale factor, the other exhibit. 

THE COURT: That is, you are talking about each 
adult, then? 

THE WITNESS: No, sir. The fain My of four 
figure, the $12,002 is a figure for a family of four; two 
children and two adults. 

THE COURT: So four can live cheaper than one? 

THE WITNESS: Four can live cheaper than one. 
35 each. 

THE COURT: Per each? 

THE WITNESS: Per each. 

BY MR. DOUCE AS: 

Q Doctor, could you look at Page 5 of your testimony? 

A Yes, sir. 

Q You say in the second paragraph: “The scale for a 
husband and wife under thirty-five years of age is forty- 
nine per cent”? 

A That is correct, yes. 

Q Now, why wouldn’t the wife then be half of that 
amount, or 24 per cent? 

A Why wouldn’t the wife be half of that amount? I 
don’t know why the wife wouldn’t he half that amount. 

Q Well, why did you assign 35 per cent to her? 






[ 2f>7 ] A I assign 35 per r*«*nt la-cause the scale factor, if you 
look at the other table, says that for an individual under 
thirty-five years of ape, 35 per cent of what is necessary to 
maintain four is necessary to maintain one. 

Q Is that a person living alone, thought 

THK COritT: To maintain a single individual? 

TIIK WITNKSS: To maintain a single individual, 
that’s correct. 

Q (By Mr. Douglas) Well, you know jwrfectly well that 
Mrs. Feldman was not living alone. 

A That is correct. 

Q So that figure is too high, isn’t it ? 

A No, it is not. It is a personal — it is an income figure 
of .35 based on the assumption that the individual would 
have to spend that kind of money to maintain his own 
standard of living. 

Q But you are assuming that she was living by herself, 
is that it? 

A I’m assuming it is .35 per cent of 12,002. 1 .a simply 
using what the Department of Labor suggests that one uses 
in order to apply a scale factor for an individual if he were 
to consume a percentage of what a four-family unit would 
consume. That’s all I’m doing. 

Q That’s a person living aloneT 

A That’s a person’s living expenditures exclusive of 
[208] gifts and contributions, life insurance and other oc¬ 
cupational expenditures. 

Q But is it not a person living alone? 

A It’s an unrelated individual, yes. 

Q Well, why didn’t you divide the 4!) per cent in two 
and get 24 per cent for Mrs. Feldman, instead of the 35? 

A The reason I didn’t was because a person living alone 
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is likdv, according to the Department of Labor, to use 35 
per cent of $12,002 to maintain himself, or consume. 

Q Do you believe that expenditures increase in relation 
to personal income? 

A Yes, expenditures increase in relation to personal in¬ 
come that’s correct. Like I know they do. 

Q If a person makes more, then he or she probably 
spends more? 

A That’s correct. 

Q And may spend things on trips, or readings, or things 
of that kind? 

A That is correct. 

Q That they might not be able to afford and is non 
essential to maintain life? 

A Well, if the question is what is essential to maintain 
life. The higher standard of living in this ease could be 
essential to maintaining life. 

Q Why is that? 

[2991 A $12,002 maintaining a life for a life in which one is 
accustomed to living under that kind of income. 

Q So you have made your allocation on the basis of 
what is one accustomed to living, is that light? 

A 1 made my allocation basically on the fact that this 
particular couple could easily afford a higher standard of 
living, a standard of living which in effect buys a reasonable 
amount of food, clothing, shelter. And “reasonable amount” 
means something somewhat above poverty. 

Q Reasonable related to income? 

A Related to income, yes. But income up to a point at 
which beyond the Department of Labor makes no attempt 
to go. That is, they do not include in their analysis what 
would be called an extraordinarily high standard of living. 
They say higher standard of living. 
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Q Have you computed, on Pap* G, what the deduction 
would he if you used 24 rather than 35 per cent? 

A No, I have not. It looks like it would he about — well, 
I’ll have to do it. About 3, roughly. 

Q Now, would you turn back to Page 5t 

A Yes, sir. 

Q Do you see the item under the second line and above 
the third line that says, “Add back deductions 1450?” 

A Yes, sir. 

Q Where did that come from? 

[3(M)) A 1450 was one half the personal exemption, $1,500 
— Pm sorry; one personal exemption and one-half the 
standard deduction. 

Q Well, my arithmetic is that 750 and 750 makes 1500? 

A That’s correct. It’s an error in the calculation. I 
apologize for the error. 

Q Would this require changes in your tables on Page 8? 

A It would require slight changes; $50 net figure. What 
that would make in terms of overall rates, I don’t know. 

Q You haven’t computed it, of course? 

A No, sir. I completed this rather late at night. 

Q I understand. Now, you took ten years off for Mrs. 
Feldman’s child rearing? 

A That’s correct. 

Q That’s really a matter of personal choice, isn’t it? 

A That’s correct. 

Q Why did you select ten? 

A I selected ten years because of the fact that if the 
children were approximately spread four to five years apart 
it would require ten years before both are ready for a full 
day of school; approximately ten years. I could have used 
twelve. 

Q w eren’t you informed of the testimony by Mr. Feld- 



270a 


man to the effect that his wife, and he also, were planning 
[3011 on two children, had thought she would take four 
to eight years off? 

A Four to eight, eight, ten, twelve. 

Q It doesn’t make any difference? 

A Well, it makes a difference. You can take and make 
a judgment as to what it would he. I’m not in a position 
of deciding whether or not an individual wants to spr< 1 
his children over four years, six years, eight years, ten years 
or twelve years. 

I took ten years. I could have taken eight. 

Q Hut in computing the potential loss of future earning 
capacity, isn’t that a matter of individual decision-making? 

A Yes, it is. It’s a matter of individual decision-making 
to the extent that one spaces the children the way in which 
one wishes to do so, yes. 

I could have assumed twelve. I didn’t. 

Q Why did you assume that they would he spread four 
to five years apart ? 

A Matter of judgment, sir. Xo other reason. I could 
have used — 

Q What is tin* judgment that leads you to conclude that 
a family with two children would spread their children 
four or five years apart? 

A Well, if the truth he known, in effect I suppose that 
[302] extends from the fact that I simply have my own 
children four to five years apart. So I probably just put it 
in there by, in a sense, a thought that this is a possibility. 

So were eight years, so were four years, so were 
twelve years. I mean, one has to use judgment in all of 
these matters. 

Q Turning to investment rates, you have assumed, I 
guess, 7 or is it fi? 

A 7 and 0. 1 used two calculations. 
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Q Which is your preterm! figure? 

A Well, shall i elaborate? 

Q Why don’t you give us the answer and then elabo¬ 
rate. 

A All right. My preferred figure would be 7, hut I would 
accept fi. 

The reason why, I think became evident this morning 
in Cross-examination in testimony, which I was here for, in 
which a situation was raised as to whether or not you should 
have a discount factor of 7 per cent, or G per cent, or 
whether you should allow for inflation or what have you. 

The point of fact is that today investments which are 
of relatively low risk earn well in excess of 7 per cent. Now, 
this means that a sum of money will be awarded as of a 
point in time and at that point in time it seems to me — 
and this I’m basing upon my judgment with considerable 
experience as a financial person — that if one were to invest 
[303] that sum of money he would probably want to space 
it out in order to hedge against changes somewhat in in¬ 
terest rates. 

Ami one way of doing it is to spread the maturities 
around. And it is quite conceivable that in the future if 
interest rates were to slip a little bit and you were to find 
an issue mature, why, then you might have to take a lower 
rate of return on it. 

Consequently, I was not disposed to walk in and say 
basically that the bill rate is the rate which one would 
prefer to use. What I said was to go back and lower it below 
the risk free rate. 

Q You could live as a professional with either figure? 

A That’s correct. 

Q Now, we are looking into the future, aren’t we? 

A Yes, sir. 

Q We are looking a long time into the future? 

A Yes, sir. 
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Q And this is a big and a varied country! 

A Right. 

Q And we’ve had a lot of changes in it ? 

A Yes, sir. 

Q The investment rates haven’t always been at 7 per 
cent, have they! 

A No, they have not. 

Q You are talking really about what the situation is 

[304] at present ? 

A That is correct. 

Q And as a professional economist you do feel that that 
is all that is required in looking in the future, to take the 
present rates! 

A No, I didn’t say that. I said, in effect, that one would 
want to look at the — would take great consideration as 
the rates exist today, simply because of the fact that if you 
were to assume that interest rates were to decline then you 
would put your money today in Triple A Corporate Ronds 
at 8.23. 

If you were to assume that they were going to rise, 
you would, in turn, put your money all into ninety day 
treasury bills — if you want a risk free rate. 

Q Now — 

A May I finish, sir! Do you mind! 

Q Co ahead. 

A What I’m saying, in effect, is that one doesn’t know 
what’s going to happen, as such. They cc dd go up, they 
could go down. The point being that if he spreads his risk 
around a bit in terms of maturities, then in effect he is al¬ 
lowing, by using the 7 or 8 per cent rate, the possibility 
of a decline if you per chance were to have a maturity and 
had to reinvest it at, say, 7 per cent, or instead of 9.5, or 
whatever the rate is, 8.23. 

[305] Q Rut my point is this: I take it that you exclude the 
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historical pattern with respect to past investment rates in 
projecting for the future? 

A [ didn’t say I excluded them, sir. 

Q No. But your figures are based on present rates, are 
they not? 

A They are lower than the present rates. 

Q Did you look hack to take any average over the past 
twenty years? 

A 1 took a look hack quite a number, several years. I 
even pointed out in the paper the bill rates in 1900, which 
were very low. 

I pointed out on Page 2, I pointed out the time de¬ 
posit changes. Four per cent was standard in the early 
1960’s. You can document this very easily. I pointed out 
7*4 per cent on savings and time deposits — 

Q I can read the page. 

A All right. 

My point being, sir, that essentially wdiat I was saying 
was that I would not accept an 8 or an 8.23 per cent rate 
of interest as a basis for discount. I was quite happy to live 
with 7 or 0. 

Q But ' istorically in the past the rates have been, at 
times, belort' i and 0 per cent, have they not? 

A They have been in the past, yes, sir. 

[306] Q Bight. And you are looking at the situation now? 

A I am, sir. And I’m also saying that if they decline I 
have taken that into consideration. 

Q By not going to the top ? 

A That’s right. In fact, I’ve gone below; well below it. 

Q w e are looking towards thirty to forty years hence. 

A Yes, sir. 

Q Do you believe that in predicting interest rates over 
that time it is not essential to look at the past rates? 


MR. MOLLER: Well, 1 am going to object to that, 
your Honor. 

We have already been into this thing. He said he 
has looked at the past rates. 

A I have looked at the past rates. 

Q (By Mr. Douglas) You didn’t average them out, 
though T 

A No, I did not average them out. I don’t believe it’s 
essential to do so. 

Q Do you believe we are in a particular economic situa¬ 
tion now where interest rates are going to continue at 7 
per cent for the next forty years? 

A I couldn’t predict for the next forty years, but my 
point is that if 1 were to invest a sum of money today and 
if I were assuming they were going to decline within twenty 
[307] years, I would walk off and invest them in Triple A 
Corporate Bonds because all that would happen would be, 
if they declined, I’d have one whale of a capital gains in 
them when I sold the bonds. 

Q Do you know any statistics on what the unsophisti¬ 
cated investor invests in, so far as corporate bonds are con¬ 
cerned? 

A Well, the unsophisticated investor, yes, I can tell you 
some data. I didn’t have it in front of me. 

1 teach a course at Yale on the securities market and 
I have taught corporate finances as m v basic specialty. The 
point of fact is, and I would have to if I could bring the 
data in, but — 

Q You don’t have that data? 

A I do not have the data here. So I’m only testifying 
on the basis of my credentials as a financial person. 

The point of fact is that individuals have bought in 
recent years more corporate bonds than they have bought 
in the past at the bond market. 
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Q When you say “individuals”, who are you talking 
about ? 

A I’m talking about an individual like you or me and 
is a person, any individual, has bought more corporate 
bonds than they have in the recent past simply because the 
interest rates have been attractive. 

f308 ] Q Do you consider yourself an unsophisticated in¬ 
vestor? 

A No, sir. Far from it. 

Q Well, that was my impression. 

THE COURT: Do you consider yourself a sophisti¬ 
cated investor? 

THE WITNESS: I don’t know jus I consider myself 
a sophisticated investor. Sophisticated investor is one 
who knows won’t make mistakes. 

THE COURT: Do you know any sophisticated in¬ 
vestors who have lost a lot of money in the past two or 
three years? 

THE WITNESS: Yes, a lot of them that have, sir. 

THE COURT: Do you know any of the mutual 
funds that have made any in the hist two or three 
years? 

THE WITNESS: The point is, sir, that what luis 
happened in the last few years is that the bond rate* 
! :he yield on Triple A obligations hius approximated the 
long term growth rate in dividends and capital gains 
on common stocks. 

BY MR. DOUGLAS: 

Q What impact does inflation have on your calculations? 

A The impact of inflation on my calculations? I ex¬ 
cluded, tried to make every effort to exclude any impact of 
inflation upon the income and expense patterns. 

[30ft] Q How about under investment rates? 
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A On investment rates? Well, the impact of inflation 
upon investment rates, they could send them up a hit. But 
the point of the matter is that if they did send them up a 
hit, if you have a sum of money to invest today you pet the 
effect of it immediately in the interest rate. 

Q What is the gross sum on Pape 10 under the column 
“Net loss in earninp capacity”? 

A I haven’t calculated that. I haven’t calculated it, sir. 

I don’t believe that it’s necessary to calculate, unless 
you really want it calculated. The reason why is because 
we are talkinp about present value of money. 

Q An 1 is there any allowance for cost of living in any 
of these papes on 0 and 10? 

A Cost of livinp, sir? 

Q Yes. 10 and 11. 

A No, sir. 

MR. DOUGLAS: Your Honor, if I could have about 
a five minute recess, I could just see if there are any 
other questions I need. 

THE COURT: Why don’t you po over there and 
see what you can do. 

MR. DOUGLAS: Okay. 

(Pause) 

[310] BY MR. DOUGLAS: 

Q If you turn to Pape 10 there is a reference at the bot¬ 
tom of the pape to a book you wrote. 

A Yes, sir. 

Q What relationship does that have with - 

A The rest of it ? 

Q Yes. 

A Well, in calculating the numbers my own particular 
hook carries present value tables which have been calculated 
on a computer, available for you to look at to — 


Q Kxcu.se me. Are you suggesting I couM look at it 
todayT 

A If you’d like to look at present value tables in my 
book, I’d be happy to let you look at them. 

Q No. 

A I have them here. 

The thing that it does say is that they are only car¬ 
ried out for so many years. In other words, I did not have 
sufficient tables. 

Now, at the time when I was making the calculation 
1 bad only my tables available to me and my Hewlett- 
Packard SO, which is an investment calculator and in which 
f can make the calculations. Therefore, what I did was 
from those years out T took the thing on the basis of the 
Hewlett-Packard 80. 

Then I checked them when I got a hold of another 
[311] book at my office, “Kant & Kant Compound Interest 
Annuity Tables”, which are spread out over the entire 
period, and I double checked them against them and they 
are the same numbers, out to five or f ix decimal places. 

Q Now, you testified on Direct Examination that you 
had worked on two or three calculations of accidentt 

A That’s correct, sir. 

Q Were they deaths? 

A Yes, sir. 

Q And were they in connection with this crash? 

A ( )ne. 

Q Which one was that ? 

A Mr. Robinson. 

Q And for whom did you prepare that ? 

A I prepared that for the same attorneys. 

Q How about the other one? 
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A The other one was prepared for another f'mn, Valen¬ 
tine J. Sacco. 

Q Were they representing the plaintiff of the defendant 
in that case? 

A They would he representing the defendant. 

Q And are the basic approaches the same in those cases? 

A I don’t remember whether they are exactly the same. 

Yes, they are similar to. T mean different numbers. They 
[312] are different individuals. 

MR. DOUGLAS: That’s all I have. 

MR. MOLLER: I have no question, unless your 
Honor has some questions. 

THE COURT: Just one. 

THE WITNESS: Yes, sir. 

BY THE COURT: 4 

Q On page 10, these net loss in earning capacity, that’s 
after deducting a figure which you took for living expenses? 

A That’s correct, sir. 

Q Out of the table? 

A That’s correct, sir. 

THE COURT: All right. 

MR. MOLLER: I have nothing. 

THE COURT: Okay. 

MR. MOLLER: Thank you, Dr. Curran. 

(Witness excused.) 

MR. MOLLER: The defendant rests, your Honor. t 

THE COURT: Shall I put a green ticket on this and 
hold it for thirty days, is that it? 

MR. DOUGLAS: Yes, your Honor. 

We did want to put, if we could, Mr. Malasky on for 
two questions on rebuttal. 

THE COURT: Okay. 


< 
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|313] ARNOLD MAFASKY, recalled as a witness, having 

been previously duly sworn, was further examined, an<l 

testified as follows: 

1)1 RKCT EXA MI NATION 
BY MR. DOFHFAS: 

Q Mr. Malasky, we have ha<I a lot of talk today about 
eost of living and inflation. Assume a 4'/2 per cent inflation 
rate, and further assume a f> per cent investment rate, and 
applying those throughout the entire range of your calcula¬ 
tions what would the 1971 present value he of Mrs. Feld¬ 
man’s loss of earnings? 

A The value as of 1071 of her loss of net income under 
those assumptions would be $251,693. This is instead of 
the figure that I came up using a 1 Vi» per cent rate of 
$253,424. 

MR. DOUGLAS: That’s all I have. 

CRf)SS-KXA MI NATION 
BY MR. MOFFER: 

Q Well, that is based on your overall loss without — 
excuse me a minute — that is based on youi overall gross 
loss, without taking any deductions of 583,000; correct? 

A What do you mean deduction to 583? 

Q That figure that you just read is based upon this figure 
on Exhibit Oof 583,000? 

A No. It’s a net income after. 

(314] Q How did you get it? 

A I took the same assumed starting salary, 11,517, the 
same assumed initial personal living expenses, 2,150, and 
the same assumed federal income tax rates. 

I assumed that in addition to merit salary increases 
that the personal living expenses and gross salary would be 
increased at the rate of 4*/l> per cent a year to reflect inila- 
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tion. And this would affect gross salary, personal living 
expenses and federal income tax. 

T then used a 0 per cent interest rate, since the 1 Va 
per cent that T used originally would not he consistent with 
those assumptions, and came up with the 251,693 as a figure 
similar to this, present value of net income. 

Q In other words, you are not saying that your calcu¬ 
lation that I asked you to make based upon her actual net 
loss of $365,000 at 6 per cent, namely, $102,000, should be 
changed to $253,000, are you? 

A Well, the 365 is not an actual net loss. Tt, is an 
estimate. 

Q Well, if you take out what you have as a gross salary 
and you take out her cost of living, correct? 

A' Yes. 

Q And her federal income tax, correct? 

The figure which you yourself come up with on net 
income is 365,000? 

[315] A Yes. But it is not an actual figure. It is an 
estimate. 

Q Well, this whole Mickey Mouse world of expertise — 

A Yes, T understand. The only thing that a« to actually 
what specifically happened, I’m just objecting to that word. 
But— 

Q My point is $365,779 discounted at 6 per cent is 

$ 102 , 000 ? 

A That is correct. 

MR. MOLLER: Thank you. 

BY THE COURT: 

Q You have submitted something alternate here, an 
alternate calculation right? 

A Yes. 






Q Bv adding an inflation factor to salary ? 

A Yes. 

Q ()ver and above the annual stage increase? 

A Right. 

Q Adding an inflation factor to estimated living ex- 
>enses. Recalculating tin* income tax or not? 

A Yes. 

Recalculating the income tax. 

A It is consistent throughout the same; the 4 V per cent 
filiation was applied through everything. 

TUB COURT: All right. 

(Witness excused.) 


